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Taxing Out-of-State Sales: Still a Bad Idea

James L. Gattuso and Adam N. Michel

he long-running campaign to allow states to col-

lect taxes on sales outside their own borders may
heat up soon. Over the next few weeks, Congress will
be crafting a catch-all, omnibus spending bill to fund
the government for fiscal year 2018. This presents a
danger that unpopular legislation that expands tax-
collection authority could be tacked on to the must-
pass spending bill, with little or no public scrutiny.

Under current tax rules, as articulated by the
Supreme court in Quill v. North Dakota (1992), states
can require businesses to collect sales taxes for
them only if those businesses have a physical pres-
ence—such as a building, warehouse, or employees—
in that state.!

Congress must not expand the power of states to
compel out-of-state retailers to collect sales taxes.
Instead, it should codify the safeguards laid out in
Quill, ensuring that they will be preserved.

Revenue Grab

State tax collectors have long protested the 1992
Quillrestriction, arguing that it deprives them of need-
ed revenue. This view recently garnered support from
the Trump Administration. In a July 2017 hearing
before the Senate Appropriations Committee, Trea-
sury Secretary Steven Mnuchin said that the addition-
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al revenue from Internet taxes “could be a very impor-
tant means for the states to fund infrastructure.”

However, that hardly guarantees new revenues. This

is not free money. Any claimed need for new revenue

from interstate taxation should be evaluated with the

same skepticism as any other tax increase.

This is not new revenue, respond some proponents,
stating that any tax is already due under current law,
evenif not collected. In fact, in most states, individual
consumers are required to pay “use” taxes directly to
the state if a retailer does not collect sales tax at the
time of purchase. But these obligations are notori-
ously hard to enforce, and in practice are rarely paid.
Those are enforcement challenges for states to resolve
without forcing out-of-state retailers to collect taxes
on the state’s behalf. One thing is clear: If the law is
changed to allow states to force out-of-state retailers
to collect more taxes, consumers’ will pay more taxes.
That is a tax increase regardless of how it is labeled.

Does Not Promote Fairness

Brick-and-mortar retailers have a different con-
cern about interstate sales taxes’ competitive equal-
ity. Under Quill, a local brick-and-mortar retailer
and an Internet retailer selling remotely to consum-
ers from out of state are treated differently. The first
must add taxes to the sales price, while the latter is
not required to do so. This puts the brick-and-mor-
tar retailers at an artificial disadvantage, they argue.

Certainly, tax policy should treat like businesses
alike. But requiring retailers to collect taxes for all 50
states isno answer. That would just introduce anew dis-
parityasremote sellers struggle to deal with the taxlaws
of some 10,000 jurisdictions and 46 state tax authorities
each with its own tax-reporting requirements.
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Although the burden of compliance canbe reduced
through software, significant costs would still be
incurred. Resources would be needed for an array of
tasks, including handling claims by tax-exempt cus-
tomers, fielding inquiries from tax authorities, and
addressing the inevitable glitches.

Even the simple act of classifying the item being
sold can be problematic, with thousands of idio-
syncratic distinctions and definitions through each
state’s tax code. In Wisconsin, the Wisconsin flag
as well as the U.S. flag is not subject to tax. All other
flags are taxable, unless they are bundled with flag-
poles, in which case the rules change yet again.?

Moreover, since large retailers with a national
presence already collect taxes in just about every
jurisdiction, any expansion of the tax collection
mandate would largely affect small businesses and
individual sellers—those least able to handle the
burden.

Regulation without Representation

If states wish to impose costs on their retailers,
they should be able to do so. But retailers should not
be subject to mandates from states with which they

have no physical connection. The reason is clear:
The burden—from job losses to reduced investment—
imposed on retailers would be borne by the seller’s
state, not the state imposing the tax. The policymak-
ers imposing the tax would have little accountabili-
ty for the consequences of their decisions, and little
reason to care about losses inflicted on others. With-
out direct accountability, future sales tax increases
could come more easily, and the competitive pres-
sures of neighboring states would be muted.*

Strengthening Quill

Expanding Internet taxes promises a counterpro-
ductive solution to a complex problem. While seem-
ing to level the retail-tax playing field, it likely will
create new, even more uneven, burdens, while bull-
dozing fundamental principles of federalism. Con-
gress should instead strengthen and codify the pro-
federalism protections set out in Quill.

—James L. Gattuso is Senior Research Fellow for
Regulatory Policy, and Adam N. Michel is a Policy
Analyst in Tax and Budget Policy, in the Thomas A. Roe
Institute for Economic Policy Studies, of the Institute
for Economic Freedom, at The Heritage Foundation.
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