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 n The Supreme Court has contrib-
uted to the accumulation of power 
in administrative agencies by 
deferring to agency officials using 
deference doctrines, instead of 
exercising independent judgment 
about what the law requires.

 n The Supreme Court has applied 
deference doctrines without 
reconciling the command of the 
Administrative Procedure Act 
that judges, rather than agency 
officials, “determine the meaning” 
of agency actions.

 n There appears to be interest 
among several members of the 
Supreme Court in revisiting the 
Seminole Rock and Auer decisions.

 n The Supreme Court should over-
rule any case that prevents judges 
from saying what the law is and 
requires them to defer to the judg-
ment of federal bureaucrats.

 n Removing the incentive for agen-
cies to play interpretive games will 
go a long way toward correcting 
the imbalance of power among 
the branches of government.

Abstract
The U.S. Supreme Court famously declared in marbury v. madison 
that it is “emphatically the province and duty of the judicial depart-
ment to say what the law is.” In a series of decisions, however, the 
Court has adopted a controversial rule allowing administrative 
agency officials—rather than judges—to have the final say in the 
interpretation of statutes and agency rules. This turns marbury 
v. madison on its head and has contributed to the accumulation of 
power in administrative agencies. The modern administrative state 
touches nearly every aspect of Americans’ daily lives, from highways 
to electricity to health care, but as of late, all three branches of the 
federal government are paying close attention to the excessive power 
delegated to agencies. Fortunately, the day of reckoning may be com-
ing for these deference doctrines.

The U.S. Supreme court famously declared in Marbury v. Madi-
son that it is “emphatically the province and duty of the judicial 

department to say what the law is.”1 In a series of decisions, how-
ever, the court has adopted a controversial rule allowing adminis-
trative agency officials—rather than judges—to have the final say in 
the interpretation of statutes and agency rules. This turns Marbury 
v. Madison on its head and has contributed to the accumulation of 
power in administrative agencies. The modern administrative state 
touches nearly every aspect of Americans’ daily lives, from high-
ways to electricity to health care, but as of late, all three branches of 
the federal government are paying close attention to the excessive 
power delegated to agencies. Fortunately, the day of reckoning may 
be coming for these deference doctrines.
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members of congress troubled by agency over-
reach have started the Article I Project2 to regain 
authority ceded to agencies and have used a little 
known federal law to roll back numerous regula-
tions. President Donald Trump has prioritized 
deregulation by signing an executive order requir-
ing agencies to identify two old regulations to be cut 
before they may enact a new regulation.3 A number 
of current Supreme court justices have expressed 
concerns about the constitutional problems with 
allowing agencies to exercise legislative, executive, 
and judicial functions. The Supreme court will play 
an important role in any effort to correct this imbal-
ance of power. The Justices may be looking for cases 
challenging the following deference doctrines that 
have contributed to the proliferation of agencies’ 
power.

Administrative Agencies Say “What the 
Law Is”

Chevron. The best known doctrine, Chevron 
deference,4 instructs a court reviewing an adminis-
trative agency’s interpretation of laws it is charged 
with carrying out to defer to the judgment of agency 
officials if (1) the law is not clear, and (2) the agen-
cy’s interpretation is a reasonable one. The court 
explained in Chevron that the “power of an admin-
istrative agency to administer a congressionally 
created program necessarily requires the formula-
tion of policy and the making of rules to fill any gap 
left, implicitly or explicitly, by congress.”5 The case 
involved a challenge to the environmental Protec-
tion Agency’s interpretation of “stationary sources” 
in the clean Air Act. The court found that such a 
challenge “must fail” when it “really centers on the 
wisdom of the agency’s policy, rather than whether 
it is a reasonable choice within a gap left open by 
congress.”6

Under Chevron’s two-step test,7 a court review-
ing an agency’s statutory interpretation must first 
determine “whether congress has directly spo-
ken to the precise question at issue.”8 If congress 
has spoken, then the court “must give effect to the 
unambiguously expressed intent of congress.”9 but 
if congress was silent or ambiguous on the matter, 
the court should uphold the agency’s interpretation 
as long as it is a reasonable or permissible reading of 
the statute. This doctrine has aptly been described 
as the “counter-Marbury  for the administrative 
state.”10

Thus, the rationale for judges not carrying out 
their duty to “say what the law is” is that they would 
defer to impartial, scientific experts in charge of 
highly technical areas of regulation. These experts, 
so the argument goes, are better equipped to under-
stand the statutory language they are charged with 
implementing. Unfortunately, this has led to judges 
shirking their duty and members of congress shift-
ing their responsibility of legislating by enacting 
vague laws with aspirational language11 that delegate 
to agencies the task of working out the details.

Another problem with the Chevron decision is 
that the court completely ignored the Administra-
tive Procedure Act (APA), which is the federal law 
governing agency rulemaking. The APA makes clear 
that judges “shall decide all relevant questions of law, 
interpret constitutional and statutory provisions” 
and “determine the meaning or applicability of the 
terms of an agency action.”12 Yet the court has never 
reconciled its holding with the command of the APA 
that judges—not agency officials—“determine the 
meaning” of agency actions.

Chevron deference is just the tip of the ice-
berg. Through several cases, the Supreme court 
has given increasing authority to administrative 
agencies. Under National Cable & Telecommunica-
tions Association v. Brand X Internet Services,13 an 
agency’s interpretation of a statute can supersede 
a court’s interpretation. City of Arlington v. FCC14 
requires courts to defer to an agency’s jurisdiction-
al determinations. Under Bowles v. Seminole Rock & 
Sand Co.15 and Auer v. Robbins,16 courts defer to an 
agency’s interpretation of rules it has promulgated 
as long as that interpretation is consistent with the 
text of the rules.

Seminole Rock. The 1945 Seminole Rock decision 
predated passage of the APA. In a case concerning 
the Office of Price Administration’s interpretation 
of a World War II–era price-control regulation, the 
Supreme court held that an agency’s interpreta-
tion of regulations has “controlling weight” unless 
it is “plainly erroneous or inconsistent.”17 The 
court explained,

Since this involves an interpretation of an admin-
istrative regulation a court must necessarily look 
to the administrative construction of the regula-
tion if the meaning of the words used is in doubt. 
The intention of congress or the principles of the 
constitution in some situations may be relevant 
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in the first instance in choosing between various 
constructions. but the ultimate criterion is the 
administrative interpretation.18

Auer. The court reaffirmed this “controlling 
weight” principle in its 1997 Auer decision. That case 
involved the Department of Labor’s interpretation 
of a regulation dealing with overtime pay under the 
Fair Labor Standards Act. The court concluded that 
because the applicable regulation “is a creature of 
the Secretary’s own regulations, his interpretation 
of it is, under our jurisprudence, controlling.”19

Deferring to an agency’s interpretation of its 
own regulations might make sense on one level: 
The agency made the rule, so it should understand 
how the rule operates. The court has acknowledged 
as much, pointing to an agency’s “historical famil-
iarity and policymaking expertise” as reasons for 
its deference.20 The rationale of deferring to spe-
cialized experts in highly technical areas that sup-
ported Chevron applies to Seminole Rock and Auer 
as well.21 but agency regulations have the force of 
law, and judges—not federal bureaucrats—have the 
duty to say what the law is. Judges should interpret 
regulations in the light of what their text says, not by 
the intentions of agency officials who created them. 
As with Chevron, the court has continued to apply 
Seminole Rock and Auer without reconciling the 
command of the Administrative Procedure Act that 
judges, rather than agency officials, “determine the 
meaning” of agency actions.22

The problems with giving such broad authority 
to unelected and unaccountable federal bureaucrats 
are well known.23 In recent years, members of the 
academy, congress, and a number of federal judges 
have highlighted the constitutional problem these 
deference doctrines create. Three recent appeals 
court opinions raise questions about Chevron’s con-
tinued viability, and several of the Supreme court 
justices also have expressed concerns about Semi-
nole Rock and Auer.

Chevron’s Skeptics
In Waterkeeper Alliance v. Environmental Pro-

tection Agency (2017), the U.S. court of Appeals for 
the D.c. circuit vacated an ePA rule exempting 
farms from certain hazardous materials reporting 
requirements related to animal waste. Judge Janice 
rogers brown wrote separately, flagging the problem 
of Chevron’s two-step analysis being “collapsed into 

one ‘reasonableness’ inquiry.”24 She declared that 
an “Article III renaissance is emerging against the 
judicial abdication performed in Chevron’s name.”25 
Then in Egan v. Delaware River Port Authority (2017), 
the Third circuit upheld the Department of Labor’s 
interpretation of the Family and medical Leave Act 
to cover retaliation claims. In a concurring opinion, 
Judge Kent Jordan wrote to express his “discom-
fort” with deference under Chevron and Auer, which 

“embed perverse incentives in the operations of gov-
ernment; they spread the spores of the ever-expand-
ing administrative state; they require us at times to 
lay aside fairness and our own best judgment and 
instead bow to the nation’s most powerful litigant, 
the government, for no reason other than that it is 
the government.”26 Judge Jordan noted that some 
agencies will have expertise in highly technical or 
specialized areas that could assist courts—but defer-
ring to an agency’s run-of-the-mill statutory inter-
pretation contributes to the “deterioration in the 
separation of powers.”27

The third—most extensive—opinion came in 
Gutierrez-Brizuela v. Lynch in 2016. In this case, the 
Tenth circuit overruled the board of Immigration 
Appeals’ retroactive application of its ruling con-
struing ambiguous statutory text that conflicted 
with the court’s precedent. Then-Judge Neil Gor-
such authored this decision months before Presi-
dent Trump nominated him to the Supreme court. 
In addition to writing the majority opinion, Gorsuch 
took the unusual step of writing a concurring opin-
ion, explicitly calling Chevron deference into ques-
tion. He wrote,

[T]he fact is Chevron…permit[s] executive bureau-
cracies to swallow huge amounts of core judicial 
and legislative power and concentrate federal 
power in a way that seems more than a little diffi-
cult to square with the constitution of the [F]ram-
ers’ design.28

He further asked,

What would happen in a world without Chevron? 
If this goliath of modern administrative law were 
to fall? Surely congress could and would con-
tinue to pass statutes for executive agencies to 
enforce. And just as surely agencies could and 
would continue to offer guidance on how they 
intend to enforce those statutes.29
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He continued, “The only difference would be that 
courts would then fulfill their duty to exercise their 
independent judgment about what the law is.… We 
managed to live with the administrative state before 
Chevron. We could do it again.”30 Gorsuch’s skepti-
cism about Chevron deference was widely publicized 
throughout his confirmation hearing. Now that he 
sits on the highest court in the land, there’s a good 
chance he is keeping an eye out for cases that would 
present an opportunity to revisit Chevron.

Seminole Rock and Auer’s Skeptics
The late Justice Antonin Scalia, as well as Jus-

tices clarence Thomas and Samuel Alito, have all 
expressed concerns about Seminole Rock/Auer def-
erence.31 Justice Thomas dissented in a case chal-
lenging the Secretary of Health and Human Servic-
es’ interpretation of regulations involving medicare 
reimbursements for hospitals’ educational activities. 
He explained:

It is perfectly understandable, of course, for an 
agency to issue vague regulations, because to do 
so maximizes agency power and allows the agen-
cy greater latitude to make law through adjudica-
tion rather than through the more cumbersome 
rulemaking process.32

In a case dealing with the APA’s notice-and-com-
ment requirements, Thomas wrote in a concurring 
opinion that “giving legal effect to the [agency’s] 
interpretations rather than the regulations them-
selves…effects a transfer of the judicial power to 
an executive agency” that “raises constitutional 
concerns.”33 He noted, “Interpreting agency regula-
tions calls for [judges’] exercise of independent judg-
ment” but Seminole Rock prevents this.34 According 
to Thomas, “Seminole Rock was constitutionally sus-
pect from the start, and this court’s repeated exten-
sions of it have only magnified the effects of the atten-
dant concerns.”35

In the same case, Justice Alito pointed out that 
he “await[s] a case in which the validity of Seminole 
Rock may be explored,” highlighting the “aggrandize-
ment of the power of administrative agencies.”36 Sca-
lia also wrote separately, maintaining that an agency 
should be “free to interpret its own regulations…. 
[b]ut courts will decide—with no deference to the 
agency—whether that interpretation is correct.”37 In 
a case challenging the ePA’s interpretive regulations 

dealing with discharge of pollutants into federal 
waters, Scalia issued a partial dissent, explaining that 
Seminole Rock/Auer deference “contravenes one of 
the great rules of separation of powers [that he] who 
writes a law must not adjudge its violation.”38 chief 
Justice John roberts wrote a concurrence, (joined 
by Justice Alito) in this case, noting that it “may be 
appropriate to reconsider” the principles underlying 
Seminole Rock and Auer, and he “would await a case 
in which the issue is properly raised and argued.”39 
While roberts was more guarded in his view of Semi-
nole Rock/Auer, he is, nevertheless, open to the pos-
sibility of revisiting those decisions.

Although Justice Gorsuch has not written about 
Seminole Rock and Auer, the concerns he expressed 
as an appeals court judge in Gutierrez-Brizuela cer-
tainly encompass the problem of judges deferring 
to agency interpretation of regulations. It is also 
possible that some of the liberal justices may be 
more skeptical of deferring to agencies under the 
Trump Administration.

An Opportunity to Chip Away at Seminole 
Rock/Auer

Last term, the court agreed to hear a case dealing 
with Auer deference. Gloucester County School v. G.G. 
involved the Department of education’s interpreta-
tion of Title IX’s prohibition on “sex discrimination” 
to include gender identity in the context of which sex-
segregated facilities transgender students may use 
at school. This interpretation was enunciated in an 
unpublished letter. The lower court extended Auer 
deference to the Department of education’s interpre-
tation, noting that it is “well established that an agen-
cy’s interpretation need not be the only possible read-
ing of a regulation—or even the best one—to prevail.”40 
The Supreme court agreed to hear the case, although 
it limited the question presented to avoid addressing 
whether Auer should be overruled. After the Trump 
Administration withdrew the Obama-era guidance 
document announcing this interpretation of Title IX, 
the court sent the case back to the lower court with-
out evaluating the merits of the case.

The court has another opportunity to reconsider 
Seminole Rock/Auer deference this term. A petition is 
currently pending before the justices in Garco Con-
struction, Inc. v. Secretary of the Army.41 In this chal-
lenge, a construction company that has a contract 
with the U.S. Army corps of engineers to build Air 
Force housing in montana is seeking to recoup extra 
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costs it incurred due to the corps’ contradictory 
interpretations of an applicable regulation. The com-
pany lost in the lower courts, and now it has asked the 
Supreme court to take up the case and overrule the 
Seminole Rock and Auer decisions.

The Supreme court has contributed to the accu-
mulation of power in administrative agencies by 
deferring to agency officials, instead of exercising 
independent judgment about what the law requires. 
While the Supreme court should overrule any case 
that prevents judges from saying what the law is and 
requires them to defer to the judgment of federal bureau-
crats, there appears to be more interest among the jus-
tices in revisiting the Seminole Rock and Auer decisions. 
Removing the incentive for agencies to play interpretive 
games will go a long way toward correcting the imbal-
ance of power. The justices should seize the opportu-
nity to fix the problem created by Seminole Rock and 
Auer deference.

—Elizabeth Slattery is Legal Fellow in the Edwin 
Meese III Center for Legal and Judicial Studies, of 
the Institute for Constitutional Government, at The 
Heritage Foundation.
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