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The CFIUS Must Review Any Broadcom—-Qualcomm Deal

Riley Walters

hareholders of U.S. technology company Qual-

comm will vote on March 6 to replace six of its 11
board members. Whether or not Qualcomm share-
holders elect a new board that favors a potential
takeover by Singapore-based semiconductor com-
pany Broadcom, stakeholders should not discount
the impact the Committee on Foreign Investment in
the U.S. (CFIUS) will have on this deal.

The CFIUS does, however, owe potential inves-
tors an expeditious determination. Any approval,
block, or mitigation agreement set by the CFIUS
should be undertaken in a timely manner to reduce
the cost of uncertainty for stakeholders. And, the
CFIUS must remain committed to protecting U.S.
national security interests. Whether or not Qual-
comm agrees to do business with Broadcom, Con-
gress must remain apolitical and accept the decision
of the CFIUS and these companies’ shareholders.

The Committee on Foreign Investment
in the U.S.

The CFIUS has the authority to review for nation-
al security any transaction that involves a foreign
entity and its investment in the U.S.! The CFIUS
has traditionally focused on the transfer of control
between entities, such as advanced U.S. technology
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firms coming under control of a foreign government.
Foreign entities are those where a foreign person,
typically through share ownership, board member-
ship, or senior employment, can exercise control.
The CFIUS has the authority to approve transac-
tions, block transactions, or propose mitigations,
such as requiring that only certain individuals have
access to parts of the company, or assuring continu-
ity in the integrity and supply of goods sold to the
U.S. government.

Last year, Broadcom went through the CFIUS
process several times in order to secure its purchase
of U.S. data network and storage company Brocade
Communication Systems. On paper, a CFIUS over-
sight should take no longer than 75 days unless there
are national security concerns. Companies may
resubmit for CFIUS review if they feel they have
appeased the committee’s concerns.

Though the acquisition of Brocade took about a
year, Broadcom was eventually able to address any
national security concerns that the CFIUS had. But
no two transactions are the same. And, given the
importance of Qualcomm’s technology to the U.S.
defense and technology sectors, there is a basis for
potential CFIUS concern. Qualcomm’s technologies
have dual use as it contributes to computer process-
ing and data connectivity for both the Department
of Defense and consumers. The CFIUS historically
has given close scrutiny to transactions that involve
technology, and in particular to those that affect our
defense sector.?

Last September, President Donald Trump blocked
the acquisition of Lattice Semiconductor Corpora-
tion by a subsidiary of Chinese state-owned China
Venture Capital Fund Corporation Limited.® The
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case was likely given extra scrutiny by the CFIUS
due to both the great importance that semiconduc-
tors play in U.S. technology industries and the poten-
tial risks involved with Chinese government control
of the company. On a November 2, 2017, visit to the
White House, Broadcom president and CEO Hock Tan
announced that Broadcom would be locating its legal
headquarters back to the U.S., in part due to Presi-
dent Trump’s commitments to reduce the U.S. cor-
porate tax rate. The move to relocate from Singapore
was also seen as a way to appease some of the CFIUS’s
concerns over Broadcom’s purchase of Brocade, sub-
sequently approved later around November 17.*

Singapore is a critical and highly valued U.S. secu-
rity partner. Any foreign company would face scruti-
nyon such apurchase. Japan, Canada, and the United
Kingdom made up over a third of transactions cov-
ered by the CFIUS between 2013 and 2015.° However,
the fact that Broadcom is in the process of moving its
legal headquarters should not unduly influence the
final decision of the CFIUS.

Several days after the White House visit, Broad-
com made an offer to purchase Qualcomm for over
$100 billion. Statements from Qualcomm showed
that it felt the bid was too low and that it worried
about getting U.S. regulatory approval in a timely
manner.® Next week, Qualcomm shareholders will
vote on whether to appoint to its board of directors
six nominees offered by Broadcom.” The new board
members would likely approve a future merger
between the two companies.

The timing of the CFIUS review is crucial to this
potential deal. If Qualcomm shareholders vote in
new board members next week, significant changes
to Qualcomm’s senior management could happen
very quickly. But the CFIUS has the authority to
announce its decision after any deal that has gone
through. Meaning that if it takes the CFIUS sever-
al months to make a decision that could negatively
affect the Broadcom-Qualcomm deal, the outcome
could be just as harmful as any risks that may exist
from a Broadcom takeover. Therefore, it is important
that the CFIUS act quickly to remove any uncertain-
ties for stakeholders.

Time for the CFIUS to Act
The CFIUS must:

= Review any potential deal between Broadcom

and Qualcomm. The CFIUS must first establish

whether Broadcom is controlled by a foreign enti-
ty. Simply moving its legal headquarters from Sin-
gapore to the U.S. should not be enough to appease

the CFIUS. The CFIUS must weigh the potential

national security risks associated with any sale of
Qualcomm.

= Complete the review quickly. Qualcomm share-
holders will vote within a week whether to accept
a slate of six Broadcom nominees as members of
Qualcomm’s board of directors. A commitment to
sell Qualcomm to Broadcom may be announced
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soon after, which could trigger senior manage- mittee and the wishes of Broadcom-Qualcomm

ment changes that would have immediate effects stakeholders.

on Qualcomm’s business. The CFIUS needs to act

expeditiously to address national security con- A timely review by the committee is needed in

cerns raised by the potential Broadcom acquisi- order to balance the protections of U.S. national

tion before these changes are implemented. security interests with the interest in maintain-
ing the U.S. as a leading destination for foreign

Congress must: investment.
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