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 n Complex regulations and con-
voluted procedures force fed-
eral managers to focus first on 
regulatory compliance—and only 
secondarily on job performance, 
discipline, and morale.

 n Federal employees have the high-
est job security of any sector of 
the economy except, not surpris-
ingly, for state and local educa-
tion employees.

 n The inability to hold employees 
accountable for misconduct and 
poor performance not only makes 
government services worse and 
wastes taxpayer dollars, it also 
demoralizes good civil servants 
who are asked to pick up the slack 
for underperforming colleagues.

 n Congress should consider the 
following solutions: double the 
length of probationary periods 
for new employees from one year 
to two; eliminate performance 
improvement plans; create a 
single forum for appeals or, at the 
least, eliminate jurisdictional over-
lap between the current appeals 
forums.

Abstract
Both anecdotal evidence and government studies demonstrate that 
poor performance and misconduct regularly go unaddressed in the 
federal workforce. This leads to worse government services at a higher 
price for the American taxpayer. Not only does the American public 
deserve better from the bureaucracy, good civil servants deserve better 
also. These workers are often unfairly maligned due to the actions of a 
few exceptionally bad employees. Further, because managers are often 
unable to remove poor performers, good civil servants are often asked 
to pick up the slack for those who are not doing their share and are 
denied opportunities for advancement.

In the federal government, layoffs and terminations are so infre-
quent that employees are often more likely to leave their office 

with a toe tag than a pink slip.1 In fact, federal employees have the 
highest job security of any sector of the economy except, not sur-
prisingly, for state and local education employees.2 Out of a federal 
non-military workforce of 2.1 million, only 11,046 persons—or 0.5 
percent—were fired in fiscal year 2017.3

The cost of unaddressed misconduct and poor performance is 
hard to calculate. No one knows how many wasted hours federal 
employees spend at their desks or how many unmotivated employ-
ees populate the civil service. As a rough estimate, McKinsey Com-
pany suggests that improving government performance could ben-
efit the u.S. economy on the scale of between $300 billion and $450 
billion annually.4

Not only does the American public deserve better from the 
bureaucracy, good civil servants deserve better also. While there 
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are certainly federal employees who take advantage 
of their insulation from accountability to shirk their 
responsibilities, customer satisfaction among those 
who received some federal service was at 70 percent 
in 2017.5 This is a testament to the hard work and 
dedication of the majority of civil servants. These 
diligent workers are often unfairly maligned due 
to the actions of a few exceptionally bad employ-
ees. Further, because managers are often unable 
to remove poor performers, good civil servants are 
often asked to pick up the slack for those who are 
not doing their share and are denied opportunities 
for advancement by dead weight above them.

In order to improve the efficiency, quality, and 
morale of the federal career civil service, Congress 
must enact common-sense reforms to the feder-
al removal and appeals process. Congress should 
expedite the removal of low-performing federal 
employees by removing onerous and unnecessary 
administrative hurdles that bog federal managers 
down. Congress should also simplify the appeals 
process for fired federal employees. Prior to 1978, 
one agency processed all appeals. The federal gov-
ernment should return to that streamlined system. 
last, lawmakers should expand the probationary 
period for new hires—during which it is far easi-
er to remove federal employees—from one year to 
two years.

The Scope of the Problem
When confronted by the low number of employees 

removed from the federal civil service, the Merit Sys-
tems Protection Board (MSPB) responded that:

If the agency is successful in preventing poor per-
formance and addressing it when it does occur, 
removals would become unnecessary. In that way, 
a small number of performance-based removals 
could actually be a positive sign.6

While a low number of terminations could theo-
retically indicate a federal workforce that has little 
chaff to cut, as the MSPB suggests, anecdotal evi-
dence and survey data suggest otherwise. In fact, 
managers in the federal civil service often let poor 
performance and malfeasance go unaddressed.

An Environmental Protection Agency employ-
ee retained her job despite the fact that she stole 
a video camera from work and attempted to pawn 
it.7 When 41 Secret Service employees conspired to 

illegally release information from Representative 
Jason Chaffetz’s (R–uT) personnel file to the press 
as payback after a critical congressional hearing, no 
one was fired—or even demoted.8 unsurprisingly, a 
recent poll conducted by the MSPB found that only 
half of federal managers believed they would be 
able to fire an employee for “serious misconduct.”9 
It is even more difficult to fire a poorly performing 
federal employee. A 2017 Federal Employee View-
point Survey found that only 31 percent of federal 
employees agree with the statement, “[I]n my work 
unit, steps are taken to deal with a poor performer 
who cannot or will not improve.”10

One reason misconduct and poor performance 
often go unaddressed in the federal bureaucracy is 
the cumbersome process managers must endure 
to fire a single employee. The Office of Personnel 
Management (OPM) estimates that meeting all the 
requirements to fire a federal employee for poor per-
formance takes between 170 to 370 days—though 
after President Donald Trump’s May 25, 2018, execu-
tive order, that time frame will be 90 days shorter in 
most cases.11

The timeline for firing a federal employee for 
misconduct is shorter. However, no matter the rea-
son why a federal employee is fired, he is entitled to 
a lengthy appeals process. After an agency fires a 
career civil servant, he can often appeal his removal 
to one of three separate agencies and, in most cases, 
more than one, in the hopes of being reinstated with 
back pay. Fired employees can also enlist the aid 
of a fourth agency under certain conditions. After 
exhausting these options, an employee can take his 
case to the federal court system. From start to finish, 
this process can take half a decade—even in cases of 
flagrant misconduct.12

The Process for Firing Federal Employees
For the vast majority of the 2.1 million career civil 

servants who are not exempted from the merit sys-
tem protections and procedures laid out in Title 5 of 
the united States Code, removal is the last step at the 
end of a labyrinthine maze starting in their imme-
diate supervisor’s office and terminating, in many 
cases, in federal court.13 Though always onerous, the 
precise procedures a manager must follow to fire an 
employee from the civil service vary depending on 
the reason for that individual’s removal. Different 
statutory and regulatory procedures apply to remov-
als based on poor performance versus misconduct.14
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NOTE: During the dismissal process, the employee may make a request for reasonable accommodation, file a grievance, or file an EEO 
complaint. These actions may add time to the process.
SOURCE: O�ce of Personnel Management, “Performance-Based Discipline,” p. 5, April, 30, 2015, 
https://www.opm.gov/policy-data-oversight/employee-relations/training/Performance-Based-Discipline.pdf (accessed April 16, 2018).

Steps for Firing a Federal Worker
FIGURE 1

1) If necessary, agree to a Performance Improvement Plan (PIP)
with employee.

2) Monitor, document performance, and provide frequent feedback to employee during 
formal performance improvement period.

Performance 
Improvement

Period
30 DAYS

TOTAL ESTIMATED 
TIME: 150–290 DAYS 

Inform the employee of his or her dismissal and rights to appeal to Merit Systems 
Protection Board (MSPB) and any applicable appeal and/or grievance rights.

1) Work with HR and GC to prepare notice of proposed removal. Meet with employee 
and his or her representation, if any, to deliver and discuss notice of removal.

2) Review employee response to the notice of proposed removal with HR, GC, and a 
higher level o�cial.

Notice of Removal
40–60 DAYS

1) Observe poor performance through normal, day-to-day supervisory activities.

2) Respond to poor performance with progressive discipline steps including: verbal 
warnings, written reprimands, suspensions, etc.

3) Document instances of poor performance and work with Human Resources, General 
Cousel, and higher level supervisor to determine next steps.

Progressive 
Discipline

80–200 DAYS

Does employee improve? NO YES END OF FIRING PROCESS

END OF FIRING PROCESS

END OF FIRING PROCESS

Does employee improve? NO YES

Did the deciding o�cial 
uphold the proposal notice? NOYES
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Poor Performance. The procedure for remov-
ing an employee from the civil service for poor per-
formance is the most difficult and time-consuming 
for managers. According to Chris Burton and Ger-
aldine Rowe, Associate Directors of the MSPB’s 
Office of Appeals Counsel, this process normally 
takes between 170 and 370 days.15 Over the course 
of that period, managers must follow a complicated 
set of procedures, knowing that if they do not run 
the paperwork gauntlet perfectly, an employee can 
successfully appeal his removal and get his job back.

Once a manager notices subpar performance, he 
must begin carefully documenting each instance of 
that employee falling short regarding a critical ele-
ment of his job. Deficiency in anything but a critical 
element is not sufficient grounds for removal.16 Only 
after extensive counselling, monitoring, feedback, 
and progressive disciplinary steps can a manager give 
an employee a formal notice of unsatisfactory perfor-
mance, which effectively indicates a manager’s intent 
to remove an employee from the civil service.17 Along 
with this notice, the manager must develop a Perfor-
mance Improvement Plan (PIP) for the underper-
forming employee, often with the help of the agency’s 
Human Resources office and General Counsel.18

Once this plan is presented to the employee, he 
must be given a formal opportunity to improve.19 
Prior to President Trump’s May 25 executive order, 
the duration of this period varied from 60 to 120 
days, depending on the department.20 Agencies 
had significant leeway to establish the length of 
this appraisal period for their employees since the 
Code of Federal Regulations only requires that they 
provide a “reasonable opportunity to demonstrate 
acceptable performance.”21 However, the Presi-
dent’s executive order specified that “agencies shall 
not afford an employee more than a 30-day period 
to demonstrate acceptable performance…except 
when the agency determines in its sole and exclu-
sive discretion that a longer period is necessary to 
provide sufficient time to evaluate an employee’s 
performance.”22 Time will tell whether agencies 
abuse the latitude granted them by the concluding 
proviso in this clause.

If an employee does not improve during this peri-
od, or if he improves for a time but regresses inside 
of one year, a manager or Proposing Officer can rec-
ommend his removal from the civil service to a des-
ignated Deciding Official, who is ordinarily someone 
one or two levels higher in the chain of command.23 

If the Deciding Official agrees with the decision to 
remove the employee, a written notice must be deliv-
ered to that employee detailing all specific instanc-
es of unacceptable performance at least 30 days in 
advance of that employee’s removal.24

This final step is often a high hurdle. Deciding 
Officials do not simply rubber stamp the decisions 
of the Deciding Officials underneath them. In fact, 
their incentives tilt against approving a removal. 
Since several layers of bureaucracy may separate 
them from the employee whose termination is in 
question, Deciding Officials are not directly affect-
ed by that individual’s poor performance or bad 
attitude. Deciding Officials will, however, be direct-
ly affected by the administrative and legal appeals 
that often follow the firing of a federal employee.

Misconduct. If an employee is guilty of miscon-
duct, the process for removal is somewhat abbre-
viated compared to removal for poor performance. 
Agencies must still rigorously document all cases 
of misconduct. Managers, with the assistance of 
their agency’s Inspector General’s office, must keep 
an extensive written record of the nature of the 
misconduct, when it occurred, and how the agency 
discovered it. It is also important for an agency to 
establish that an employee was aware of the rule 
he broke when he broke it.25 Simply having a rule 
included in an employee handbook is not always 
sufficient. Thus, managers are sometimes advised 
to e-mail an employee a reminder of a workplace 
policy for documentation purposes.26

Despite this procedural hurdle, several factors 
make it somewhat easier to dismiss a federal employ-
ee for misconduct. Once misconduct has been prop-
erly documented, an agency does not need to provide 
an employee with a PIP or give him a formal opportu-
nity to improve. Once a Deciding Official has signed 
off on a removal for misconduct, an employee can be 
dismissed, though he is entitled to a 30-day notice 
unless there is a reasonable basis to believe that 
the employee engaged in a crime.27 Also, managers 
do not need to show that an employee’s misconduct 
pertained to a critical element of his job description. 
If, for instance, an employee demonstrated a “lack 
of candor”—a federal management euphemism for 
lying—he can be removed regardless of whether he 
was lying about a critical or lesser element of his job.

While firing an employee for misconduct can be 
slightly expedited compared to removal based on 
poor performance, not all misconduct is grounds for 
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removal from the civil service. In most cases, federal 
managers must demonstrate that firing an employee 
for misconduct would “promote the efficiency of the 
service.”28 This is not always easy to demonstrate, 
especially if the misconduct occurred outside the 
workplace. In such cases, an agency must demon-
strate a nexus between the employee’s off-duty con-
duct and his on-the-job performance. The agency 
must show by a preponderance of the evidence that 
the misconduct in question adversely affected its 
work or interfered with its mission.29

The Appeals Process
As tedious as the process of firing federal employ-

ees is, the process of keeping them off the payroll per-
manently is much more onerous. Once an agency has 
gone through all the steps described above and fired 
an employee, the employee has four options:

1. Appeal to the MSPB, which can hear almost 
any appeal;

2. Appeal to the Equal Employment Opportunity 
Commission (EEOC), which handles discrimina-
tion cases;

3. File a union grievance if the employee is covered 
by a Collective Bargaining Agreement (CBA); or

4. Make a disclosure to the Office of Special 
Counsel (OSC), which investigates reprisals 
against whistleblowers.

These avenues are not exclusive. Fired employees 
can often gain a hearing before more than one agen-
cy, either by appealing the decision of one agency to 
another or by filing concurrent appeals based on dif-
ferent types of allegations against their employers.

The Merit Systems Protection Board
The MSPB has the widest jurisdiction of the four 

agencies listed above. It can hear all appeals of agen-
cy decisions to fire, demote, or suspend someone for 
14 days or more—no matter what accusations a fired 
federal employee brings against a former agency or 
manager. Most appeals brought before the MSPB 
involve a dispute between a fired employee and the 
agency worked for over whether the agency in ques-
tion exaggerated allegations of misconduct or poor 
performance, gave fair warning of the potential con-

sequences of actions, provided an adequate chance 
to improve, or inflicted too harsh a penalty. Some 
appellants claim that there were ulterior motives 
behind their removal. For instance, they may claim 
that they were discriminated against because of their 
race, color, religion, sex, sexual orientation, national 
origin, age, disability, or genetic information. They 
may also claim that their firings were retaliation for 
a previous disclosure of fraud or misconduct in their 
agency or an earlier complaint against a manager.30

In the case of employees fired for misconduct, the 
agency must also demonstrate that it took into account 
12 potentially mitigating considerations known as the 

“Douglas Factors.”31 These factors include potential for 
rehabilitation, past disciplinary record, potentially 
mitigating circumstances like unusual job tensions 
or personality problems, and consistency of the pen-
alty when compared with other cases.32 The MSPB can 
overturn a removal and propose a lesser punishment 
if it determines that the agency did not properly weigh 
any one of these factors.33

Though the procedural pitfalls are many and the 
burden of proof is often high, most serious adverse 
actions are affirmed by the MSPB.34 This is all the 
more surprising given the multiple levels of review 
an MSPB appeal faces. A formal MSPB appeal is first 
heard by an Administrative Judge (AJ) at a regional 
or field office. Of the 2,267 adverse actions appealed 
in 2016, 46 percent were dismissed at this initial 
stage.35 Of the 54 percent of cases that were not dis-
missed, about 65 percent were settled by the agency 
and appellant before an initial decision by the AJ.36 
When AJs actually issue initial decisions in MSPB 
appeals, they uphold the agencies’ decision 84 per-
cent of the time and overturn a corrective action 11 
percent of the time. Another 3 percent of the time an 
AJ mitigates the agency’s disciplinary action.37

After a fired federal employee receives an initial 
decision on his appeal from an AJ, he can request 
a review and final decision from the MSPB’s main 
adjudicative body, which consists of three board 
members appointed by the President and confirmed 
by the Senate for seven-year terms. Getting a hear-
ing before the Board is very difficult; it denied or dis-
missed 83 percent of the 359 petitions for review sub-
mitted to it in 2016. If, however, an agency or—more 
often—an employee is granted a review by the three-
member board, it is very likely that the appeal will at 
least be remanded to the regional AJ for reconsid-
eration. In 2016, 89 percent of cases were remanded, 
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while only 4 percent of the AJ’s initial decisions were 
affirmed. Another 4 percent of initial decisions were 
reversed.38 unfortunately, there is no publicly avail-
able data on how the decisions of MSPB AJs differed, 
if at all, upon remand. If the odds of success are no 
different for a fired federal employee the second 
time around, this additional opportunity to prove 
his case greatly improves his overall odds of a favor-
able settlement.

The fact that employees typically lose their 
appeals in the MSPB does not mean these venues 
necessarily skew toward the federal employer. More 
likely, the daunting appeals process leads employers 
and agencies to remove an employee only when their 
case is completely airtight. In all but the most egre-
gious cases of misconduct and poor performance, 
managers likely resign themselves to the impossibili-
ty of firing a bad employee and hiring someone better.

The Equal Employment Opportunity 
Commission

While nearly all fired federal employees can 
appeal their removal directly to the MSPB, depend-
ing on why they believe they were removed, an 
employee may choose to start the appeals process 

in another venue. Employees who believe they were 
the victims of discrimination on the basis of race, 
religion, sex, age, disability, or national origin may 
choose to appeal their removal to their workplace’s 
Equal Employment Opportunity (EEO) Counselor 
within 45 days of removal.39 Employees who believe 
they have been fired for complaining about discrimi-
nation or filing a discrimination charge in the past 
can also appeal their removal to their EEO Office.40

When an EEO Counselor receives a complaint, he 
informs the former employee of his rights and the 
process that will follow if the employee chooses to 
file a formal complaint.41 After being informed about 
the process that lies ahead, the fired employee can 
either file a formal complaint or attempt to reach a 
settlement with his former employer via an alter-
native dispute resolution (ADR) program, such as 
mediation.42 This route is meant to be a non-adver-
sarial way of reaching an agreement that allays the 
arduous and time-intensive formal appeals process.

If the former employee chooses not to proceed 
with the ADR procedure or if this process fails, the 
fired employee can file a formal complaint with the 
agency for which he used to work.43 Once an agency 
receives a formal complaint, it will launch an inves-

The Douglas Factors
1) The nature and seriousness of the off ense;

2) The employee’s job level and type of employment;

3) The employee’s past disciplinary record;

4) The employee’s past work record;

5) The eff ect of the off ense upon the employee’s ability to perform at a satisfactory level;

6) Consistency of the penalty with those imposed upon other employees;

7) Consistency of the penalty with any applicable agency table of penalties;

8) Impact upon the reputation of the agency;

9) Clarity with which the employee was on notice of any rules that were violated;

10) The potential for the employee’s rehabilitation;

11) Mitigating circumstances surrounding the off ense such as unusual job tensions, personality 
problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others 
involved in the matter; and

12) The adequacy and eff ectiveness of alternative sanctions to deter such conduct in the future.
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tigation unless it finds there is no merit to the charge 
and dismisses it.44 Once an agency completes its 
investigation, an employee is given two options: ask 
the agency to issue a final decision or request a hear-
ing before an EEOC Administrative Judge (AJ).45

Once an AJ has come to a decision and delivered 
his findings to the agency and employee, either party 
can appeal to the EEOC’s top adjudicative body, a 
five-member presidentially appointed commission. 
If this commission does not rule in favor of the fired 
employee, the employee can ask the commission 
to reconsider its decision if, but only if, the original 
decision turned on a clearly erroneous interpreta-
tion of the material facts of the case or the law or if 
the decision will have a substantial impact on the 
policies, practices, or operations of an agency.46

like the MSPB, the EEOC typically upholds agen-
cies’ adverse actions—although this may indicate that 
managers address only the most glaring poor perfor-
mance and misconduct rather than a pro-agency bias 
at the EEOC. According to the EEOC’s latest report 
on the federal workforce, the EEOC found discrimi-
nation contributed to an adverse action only 2.6 per-
cent of the time.47 However, in 15 percent of EEOC 
appeals, the agency settled. The average award paid 
to an appellant in settlements was $5,000 in 2014. 
But the greatest cost of EEOC appeals to federal man-
agers and agencies is time. In 2014, appeals that made 
it to the EEOC took 196 days to conclude on average.48

Retaliation Claims and the Office of 
Special Counsel

For federal employees who argue that their remov-
al was an act of retaliation against whistleblowers, the 
Office of Special Counsel may aid their appeal.49 The 
OSC is an independent agency that has authority to 
investigate and prosecute Prohibited Personnel Prac-
tices (PPP)—a broad category of illegal practices span-
ning from nepotism to coercing political activity.50 
The OSC’s primary focus is whistleblower retaliation, 
which makes up one-third of its caseload.51 While most 
PPPs deal with preferential hiring and promotions, 
whistleblower retaliation bears on an agency’s deci-
sion to fire an employee. unlike the MSPB and EEOC, 
the OSC is not an adjudicative body. It does not resolve 
appeals; rather, it investigates allegations and advo-
cates on behalf of appellants if their cases are plausible.

In fiscal year 2016 alone, the OSC received 4,111 
new complaints.52 Each complaint is subject to a close, 
multi-tier review. Claims are first reviewed by a Com-

plaints Examining unit that determines if an agency’s 
actions constitute one of the 14 PPPs. If there is not suf-
ficient evidence to warrant an investigation, the Com-
plaints Examining unit will give former employees an 
opportunity to provide more evidence to bolster their 
cases. If there is evidence to suggest a PPP occurred, 
the next step is often the Alternative Dispute Resolu-
tion process, which resulted in a settlement 67 percent 
of the time in fiscal year 2016.

If an agency or former employer does not want 
to engage in the ADR process or there is no settle-
ment, one of the OSC Investigation and Prosecution 
Division’s four field offices will take over the inves-
tigation. If there are reasonable grounds to believe 
that an individual was fired due to a whistleblower 
reprisal or another PPP, the Investigation and Pros-
ecution Division will attempt to settle the dispute 
with the agency. This may mean reinstating the fired 
employee with back pay or awarding him a finan-
cial settlement.

If an agency does not agree with the OSC’s deter-
mination and declines to take corrective action, the 
OSC will file a complaint with the MSPB. This rarely 
happens, as agencies almost always agree to the cor-
rective action proposed by the OSC. In fact, in the 
past six years, the OSC has only filed five corrective 
action petitions or disciplinary action complaints 
with the MSPB.53

like the MSPB and EEOC, the OSC is apparent-
ly asked to investigate many meritless cases. Of the 
4,111 new cases filed with the OSC in fiscal year 2016, 
only 275 resulted in some favorable action such as 
reinstatement of a fired employee or a settlement. 
This means the OSC either did not seek or did not 
receive a favorable result from either the agency or 
the MSPB approximately 96 percent of the time.

The Negotiated Process and the Federal 
Labor Relations Authority

According to the Federal labor Relations Author-
ity, 56 percent of federal employees are represented 
by a labor union. When these federal employees are 
fired, they have an alternative to the administra-
tive processes described above to fight their agen-
cy’s decision. They can elect to engage in what is 
referred to as the negotiated grievance procedure. 
In electing this path, a federal employee must claim 
that his firing violates the terms of the collective-
bargaining agreement (CBA) negotiated by the 
union and the agency.
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While every CBA is required by law to establish a 
grievance procedure that includes binding arbitra-
tion before a neutral arbiter, the causes for which an 
employee can be fired, the process an agency must fol-
low to remove him, the steps of the appeals process, 
and the burdens of proof at each stage vary from agency 
to agency depending on the terms of the CBA.54 How-
ever, CBAs cannot supersede a statute, an executive 
order, government-wide regulations, or agency rules 
for which there is a “compelling need.”55 This means 
that, in reality, federal labor unions are considerably 
less free to press their demands during the negotiation 
of a CBA compared to private-sector unions.

While federal employee unions may be at a disad-
vantage when negotiating the terms of a CBA, they 
have legal advantages when filing a grievance.56 The 
law guarantees public-sector employees paid time 
away from their regular duties to represent them-
selves in arbitration.57 This is referred to as “official 
time.” Public-sector employees are also authorized 
to use official time to represent other employees in 
their bargaining unit while being paid taxpayer dol-
lars. Based on the average salary of unionized fed-
eral workers, the amount of official time taken by 
federal employees costs taxpayers around $500 mil-
lion a year.58 In addition to paid time off to work on 
their case, unionized federal employees are generally 
provided a union representative—paid for by union 
dues—to represent them in arbitration.59

union grievance cases are typically settled by 
arbitration. The arbitrators who run these proceed-
ings are independent practitioners referred to the 
two parties by the Federal Mediation and Concilia-
tion Service (FMCS). Though they are independent 
practitioners, arbitrators in the negotiated process 
have the same authority as MSPB and EEOC AJs.60

If a fired employee or agency is unhappy with the 
result of arbitration, that party can request that the 
Federal labor Relations Authority (FlRA) review the 
arbitration decision.61 The FlRA is an independent 
agency that governs labor relations between the federal 
government and the over 1.2 million federal employees 
represented by public-sector labor unions.62 The adju-
dicative component of the FlRA is comprised of three 
members appointed for five-year terms by the President 
with the advice and consent of the Senate. Some arbitra-
tion appeals are heard by the FlRA’s Collaboration and 
Alternative Dispute Office, which offers agencies and 
appellants an “informal, voluntary, and confidential 
way” to resolve a dispute over an arbitration decision.63

Hearing arbitration appeals from fired or dis-
ciplined federal employees represents a relatively 
small part of the FlRA’s workload, and it has only 
limited discretion to overturn an arbitrator’s deci-
sion. The FlRA is allowed to overturn an arbitra-
tion decision only if it is “contrary to any law, rule, 
or regulation” or “on other grounds similar to those 
applied by Federal courts in private sector labor-
management relations.”64

Sequential Venue Shopping
For fired federal employees, the decision to pur-

sue one avenue of appeal does not rule out the pos-
sibility of pursuing other avenues later. Whatever 
venue a former federal employee starts in, he can try 
his hand in several other venues if he fails.

For example, if a unionized federal employee is 
not able to get his job back or win a settlement via the 
negotiated process or from the FlRA, he has several 
options for further appeal. In theory, once a union-
ized employee has decided to appeal his removal 
via the negotiated process, he waives his right to an 
appeal before the MSPB, EEOC, or OSC.65 Nonethe-
less, in practice, after the negotiated process con-
cludes, an employee can still appeal the final decision 
to either the MSPB or the EEOC, or enlist the aid of 
the OSC if he believes his removal not only violated 
the terms of the CBA but the law as well.66

For non-unionized employees who start the 
appeals process at the MSPB, OSC, or EEOC, it is sig-
nificantly easier to file an appeal before another body. 
Because the MSPB’s jurisdiction overlaps with both 
that of the OSC and the EEOC, there are often two or 
more agencies to which an employee can appeal—no 
matter why he believes he was fired. For instance, if 
an employee believes he was fired in retribution for a 
whistleblower complaint but the OSC does not pursue 
the case, a fired federal employee can appeal directly 
to the MSPB.67 Similarly, if an employee believes he 
was fired due to discrimination but the MSPB did not 
reinstate him or offer him a suitable settlement, he 
can turn to the EEOC.68 If the MSPB and EEOC come 
to different conclusions, a Special Panel (consisting 
of a Chairman appointed by the President, and one 
board member from both the EEOC and MSPB) must 
be assembled to resolve that single dispute.69

If an employee is not able to get his job back or 
reach an attractive settlement via the MSPB, EEOC, 
OSC, or through the negotiated union grievance 
process, he can still take his case to court. Depend-
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ing on the nature of the case, different courts will 
have jurisdiction. Employees who claim that they 
were discriminated against can file their cases in 
federal district court.70 These cases can be subse-
quently appealed to the u.S. Court of Appeals for the 
appropriate regional circuit.71 Whistleblower retali-
ation claims are heard directly by the u.S. Courts of 
Appeal.72 Appeals of FlRA decisions are heard by the 
u.S. Court of Appeals for the Federal Circuit,73 as are 
appeals from other decisions by the MSPB.74

The Consequences of the Removal and 
Appeals Process

The last section provides just a sketch of the cum-
bersome and confusing process involved in firing a 
federal employee or taking any other serious adverse 
action. Statutes, regulations, case law, and adminis-
trative adjudications have created a nettlesome and 
Gordian procedure that is difficult for all but highly 
specialized lawyers and arbitrators to navigate.

Faced with the myriad of procedural hurdles that 
they must clear before they can remove a federal 
employee, federal managers are likely to look the 
other way when poor performance and misconduct 
occur. The data bear this out. Out of a federal work-
force of 2.1 million (excluding postal workers and 
military service members), only 11,046 were removed 
for poor performance or misconduct in 2017. Of those, 
4,352 were in their first year of employment and, thus, 
were still within the federal government’s probation-
ary period. As such, they could be removed without 
the ordinary procedural hurdles and with far fewer 
appeal rights.75 All in all, then, only 6,694 employees—
representing 0.3 percent of the non-probationary fed-
eral workforce—were successfully removed in a year.76

When federal managers do consider taking on the 
herculean task of firing an employee, they often find 
little support from their agency’s leadership. A recent 
poll conducted by the MSPB found that only half of 
federal managers believed they would be able to fire 
an employee for “serious misconduct.” Among those 
who expressed this view, most blamed their manag-
ers and agency culture.77

The evidentiary burden required to uphold a 
removal or any other serious disciplinary action is 
also a major challenge to managers’ ability to remove 
poor performers with discipline problems. Seventy-
four percent of managers reported that the “level of 
proof required by law” was a factor preventing them 
from holding employees accountable.78 This suggests 

that the high rate of agency success at the MSPB and 
EEOC is the result of managers pursuing only the 
most egregious cases, not any built-in procedural 
advantage for agencies.

When little is done to address poor performance 
and misconduct, employees notice—and it can have 
a demoralizing impact. According to the latest Fed-
eral Employee Viewpoint Survey, 69 percent of 
respondents disagree that “steps are taken to deal 
with employees who cannot or will not improve their 
performance.”79 Failure to address poor performance 
and misconduct not only teaches employees that their 
actions do not have consequences, it indirectly pun-
ishes diligent civil servants. When bad employees do 
not do their share of an agency’s work, hardworking 
employees are required to pick up the slack. Further, 
essentially irremovable poor performers, especially 
those who are in the later stages of their career, create 
insurmountable barriers to upward mobility.

Improving the Removal and Appeals 
Process

In 2017, during the oral argument in Perry v. Merit 
Systems Protection Board, Supreme Court Justice 
Samuel Alito said of this body of law: “[N]obody who 
is not a lawyer, and no ordinary lawyer could read 
these statutes and figure out what they are sup-
posed to do.” He then asked, “Who wrote this stat-
ute? Somebody who takes pleasure out of pulling 
the wings off flies?”80 While regulations have added 
degrees of complexity, at its heart, this dysfunctional 
system is a creation of Congress, and legislation will 
be necessary to fix it. Congress should consider the 
following solutions:

Eliminate Performance Improvement Plans. 
The process of documentation, notification, review, 
and response that managers are required by law to 
complete before they can fire an employee for poor 
performance is excessive. Congress should revise 
5 u.S. Code § 4302(c)(6), which requires agencies 
to provide employees with an opportunity to dem-
onstrate acceptable performance before they are 
reassigned, reduced in grade, or removed, and 5 u.S. 
Code § 4303, which establishes the other procedur-
al requirements for removal of a federal employee 
for unacceptable performance. The current process 
makes an already stressful process of dealing with a 
problem employee much worse for federal managers.

More specifically, the requirement that manag-
ers draft and present employees with a Performance 
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Improvement Plan months before their removal 
is unnecessary. Statute dictates that “each agency 
shall develop one or more performance appraisal 
systems.”81 This performance appraisal system, the 
statute elaborates, should be used to “provide for 
periodic appraisals of job performance of employees” 
and “[in] assisting employees in improving unaccept-
able performance.”82 If a performance appraisal sys-
tem does what the law dictates, there is no need for a 
PIP listing all of an employee’s deficits. The regularly 
administered performance appraisal tool should ful-
fill both of these functions throughout an employee’s 
career—not just at the bitter end.

The formal opportunity to improve that employees 
are given after they are presented with a PIP is also 
unnecessary. Title 5 of the u.S. Code provides the stat-
utory basis for this cumbersome practice. It specifies 
that an agency’s ordinary performance appraisal sys-
tem should be used for “reassigning, reducing in grade, 
or removing employees who continue to have unac-
ceptable performance but only after an opportunity 
to demonstrate acceptable performance.”83 If an ordi-
nary performance appraisal system, performed regu-
larly by managers, meets the statutory guidelines it is 
supposed to, an agency should not need to provide an 
additional period to improve performance. If employ-
ees are given regular feedback on job performance and 
assistance in improving areas where they are weak, as 
the law dictates, then every day on the job should be 
considered a performance improvement period—just 
as it is in the private sector.

Not only is the PIP onerous and time-consuming, 
it does not fulfill its stated purposes. According to a 
recent MSPB poll, only 35 percent of federal manag-
ers thought “poor performers make a serious effort to 
use the performance improvement period to improve 
their performance.”84 The PIP has become a pro forma 
notice of intent to fire. It is not an improvement plan as 
its name indicates. Instead, it has effectively become 
an advanced notice of removal. This procedural hur-
dle not only burdens managers unnecessarily, it hurts 
workplace morale by requiring that disgruntled, soon-
to-be fired employees stay on the job for months.

Create a Single Forum for Appeals. As with most 
features of the American bureaucracy, the system we 
now have for removing career civil servants from their 
jobs was not designed by any one individual. It is the 
result of an accretion of layers, each added with good 
intentions, in response to several crises over the past 
100 years. President James Garfield’s assassination by 

a disappointed party regular hoping for a federal job 
brought to a head concerns about the adequacy of the 
spoils system and gave birth to the Civil Service Com-
mission (CSC). The civil rights movement focused 
attention on racial prejudice and led to the creation 
of the Equal Employment Opportunity Commission 
and to Equal Opportunity offices in every bureau and 
agency. The Watergate crisis led some to favor a decen-
tralized executive branch. Thus, the Civil Service 
Reform Act of 1978 ended the CSC and split its func-
tions up between the newly created MSPB, the FlRA, 
and the Office of Personnel Management.

Each layer of insulation surrounding the federal 
workforce was intended to address a clear problem. 
Stripping these protections away completely would 
be unwise, even if doing so would result in a more 
efficient civil service. Some procedural barriers to 
serious disciplinary action are necessary to protect 
the merit system even if they make misconduct and 
poor performance harder to address. However, the 
appeals system we have now does not strike the right 
balance between the competing goals of a non-par-
tisan administration of the law on the one hand and 
promoting professional competence on the other.

Congress should draft legislation to create a single 
forum for appeals of adverse agency actions. This sys-
tem existed prior to 1978 and the dissolution of the 
CSC—and it worked well. A modern iteration of the CSC 
could more expeditiously settle appeals and deliver jus-
tice for the appellant and the agency because its deci-
sions would be reviewable only by the courts. Further, 
creating a single forum for appeals would not change 
the substantive protections that employees deserve.

Creating a single forum for appeals like what exist-
ed prior to the Civil Service Reform Act would be a 
difficult undertaking for Congress. like all bureau-
cracies, the agencies that currently hear appeals 
would fight for their lives. Also, federal employee 
unions would fiercely oppose any effort to make their 
members easier to fire. It may take time to build 
public pressure and brace Members of Congress for 
the inevitable blowback. In the meantime, however, 
there are smaller remedies that should be considered.

Eliminate Jurisdictional Overlap Between the 
MSPB, EEOC, and FLRA. Congress should amend 
Titles 5 and 29 of the u.S. Code to eliminate jurisdic-
tional overlap between the MSPB, the FlRA, and the 
EEOC, such that each branch has exclusive author-
ity over one set of appeals. All discrimination cases 
should be heard by the EEOC. The MSPB should have 
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sole jurisdiction over all other appeals. The negoti-
ated process for union grievances should be used only 
when an otherwise lawful adverse action violates the 
terms of a CBA. Any adverse action that violates a stat-
ute should be heard before either the MSPB or EEOC, 
not dealt with via the union grievance process. By 
eliminating jurisdictional overlap and, thus, sequen-
tial appeals to multiple agencies, Congress can greatly 
simplify and expedite the process for removing poor 
performers and discipline problems.

Double the Probationary Period for New Hires. 
Federal employees in their first year of federal employ-
ment are not afforded all the administrative protec-
tions and avenues of appeal that other employees are. 
The first year of a federal employee’s career is spent in 
a probationary period during which it is significant-
ly easier to remove him. No PIP has to be filled out 
to fire him. There is no need to show that he demon-
strated poor performance in a critical component of his 
work or was guilty of misconduct. He is not accorded 
an opportunity to improve either. If a manager does 
not judge him to be a good addition to the team, that 
employee can be fired.

Employees in this probationary period still have 
limited appeal rights. Essentially, probationary 
employees are still considered applicants for employ-
ment, and they have only those rights of appeal other 
applicants for employment have. For instance, if they 
believe they were discriminated against on the basis 
of a protected status like race or nationality, they can 
appeal to the MSPB or EEOC. They cannot, however, 
claim that their employer did not take into consid-
eration their time in service, disciplinary record, or 
typical penalties for similar errors or misdeeds.

lower procedural hurdles and limited rights to 
appeal will most likely make employers significantly 
more willing to remove problem employees. In 2017, 
an employee in his probationary first year in the fed-
eral government had a 2 percent chance of being fired. 
After his first year, the odds dropped to 0.4 percent.85

The problem with the current probationary peri-
od is its short length. One year is not long enough to 
accurately appraise the suitability of a new employ-
ee. This does not give a new employee time to com-
plete any significant long-term tasks, administer any 
annual inventories, inspections, audits, and reports, 
or—for supervisors—handle a performance-rating 

cycle. Especially given the difficulty of firing non-pro-
bationary federal employees, it is critical that upper-
level managers have a larger sample of an employee’s 
work to evaluate before making an employee a per-
manent part of the federal workforce.

Congress should double the current probationary 
period for federal employees from one year to two 
years by amending relevant sections of Title 5. The 
Ensuring a Qualified Civil Service Act of 2017 does 
just this.86 The bill, introduced by Representative 
James Comer (R–Ky), passed the House of Represen-
tatives in November 2017 but has not yet been taken 
up by the Senate.

Time for Change
While no one wants to abandon the merit system 

and return to the spoils system of the 19th century, 
lawmakers have radically overcorrected for the vices 
of that era. We now have a human resources regime that 
is ambivalent toward the merit of civil servants. Instead, 
complex regulations and convoluted procedures force 
managers to focus first on compliance and only second-
arily on performance, discipline, and morale.

The American taxpayer deserves a more account-
able civil service. Problem employees collect paychecks 
and generous benefits packages and, in return, make 
government services worse. And while private-sec-
tor employees know that their jobs are closely linked 
to their own performance, the performance of their 
company, and the performance of the economy over-
all, public-sector employees seem to have a job for life.

By simplifying the removal process, streamlin-
ing the appeals process, and doubling the length of 
the probationary period for new employees from 
one year to two, Congress can significantly improve 
the quality of the civil service. These changes would 
strip away unneeded procedural hurdles that guard 
underperforming and misconduct-prone employees 
from the consequences of their actions. In so doing, 
these changes would strike a better balance between 
twin goals of the merit system: guarding employees 
against arbitrary or politically motivated removal 
and assuring good governance.

—John W. York, PhD, is a Policy Analyst in the B. 
Kenneth Simon Center for Principles and Politics, of 
the Institute for Constitutional Government, at The 
Heritage Foundation.
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