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 n The Chevron and Auer deference 
doctrines raise serious constitu-
tional concerns and are incon-
sistent with the Administrative 
Procedure Act.

 n These doctrines also have little 
basis in American legal his-
tory and threaten to disrupt 
separation of powers by trans-
ferring judicial power to execu-
tive officials.

 n Inconsistent application of the 
Chevron framework leads to 
confusion about the level of 
deference that agencies actually 
receive in practice.

 n Some scholars speculate that 
the Supreme Court might limit or 
overturn both Chevron and Auer 
in the near future.

 n But Congress does not have 
to wait for the Court to revisit 
Chevron and Auer. It can and 
should put an end to these 
deference doctrines itself.

Abstract
In Chevron v. NrDC, the Supreme Court announced a new rule of stat-
utory interpretation in construing regulatory laws: In any case where 
an act of Congress does not resolve a legal issue, the federal courts 
must defer to an agency’s reasonable interpretation of the statute. In 
Auer v. robbins, the Court applied the same rule to cases where an 
agency interprets one of its own rules. In each case, the Court effective-
ly transferred lawmaking authority from the Article I legislature or 
Article III courts to Article II officials. Chevron and Auer also conflict 
with the Administrative Procedure Act of 1946. Members of the Court 
have questioned Chevron’s validity and reasonableness, but Congress 
should itself eliminate Chevron and Auer deference.

the modern administrative state creates a pervasive system of 
consolidated power that weakens the checks and balances care-

fully constructed by the United States Constitution. Acknowledg-
ing the pressing need to impose legal constraints on the adminis-
trative state, Congress enacted the Administrative procedure Act 
(ApA) in 1946.1 While the ApA has remained largely untouched by 
Congress since then, courts have interpreted the act’s requirements 
in a manner that is in tension with the text and original understand-
ing of the law.

this tension between the text and purpose of the ApA on the 
one hand and the contemporary judicial application of the law on 
the other is perhaps most significant in the realm of judicial review 
of an agency’s legal interpretations. the ApA expressly ordered 
the courts to review de novo any and all administrative interpre-
tations of law. that directive is consistent with the long-standing 
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common-law principle that courts must decide all 
legal issues independently. two doctrines, conven-
tionally known as “Chevron Deference”2 and “Auer 
Deference,”3 require courts to defer to administra-
tive interpretations of law in a goodly number of 
cases rather than decide all issues of law de novo. 
Chevron requires deference to agencies’ interpreta-
tions of statutes, and Auer requires the same (if not 
even greater) judicial deference to agencies’ inter-
pretations of rules. both decisions exacerbate the 
problems of consolidated power created by the post–
New Deal administrative state.

each doctrine raises the same broad issue: wheth-
er administrative power is above the law, unchecked 
by courts exercising their constitutional responsibil-
ity to interpret and apply the law. Chevron and Auer 
are unsupported by basic principles of American 
constitutionalism. they are inconsistent with the 
relevant statutory law and with presumptions about 
Congress’s intent to delegate power. the courts also 
apply them inconsistently. For all of these reasons, 
Congress should consider amending the ApA to end 
this deference regime.

the pitfalls of deference have become increas-
ingly apparent to federal judges, some of whom 
have explicitly questioned the rationale for Chev-
ron and Auer deference. Justice Neil Gorsuch, for 
instance, criticized Chevron deference harshly in 
an opinion written while he was a judge on the U.S. 
Court of Appeals for the tenth Circuit, asserting 
that the doctrine “seems to have added prodigious 
new powers to an already titanic administrative 
state…. It’s an arrangement, too, that seems pretty 
hard to square with the Constitution of the founders’ 
design.”4 Others, including Chief Justice John rob-
erts, Justice Clarence thomas, and recently retired 
Justice Anthony Kennedy, have echoed Justice 
Gorsuch’s concerns.5 Given the number of justices 
troubled by the Chevron and Auer deference rules, 
there is more than a small chance that the Supreme 
Court of the United States will eventually reconsider 
those decisions.

Congress, however, does not need to wait for the 
Supreme Court to correct the constitutional prob-
lems that Chevron and Auer deference raise. by 
amending the ApA to affirm the judicial responsibil-
ity to interpret the law, Congress can eliminate any 
threat that these deference doctrines pose to basic 
constitutional principles.

Deference Is Inconsistent  
with Constitutionalism

the most fundamental threat that judicial defer-
ence poses to constitutionalism is its inconsistency 
with the judicial power itself. Article III of the U.S. 
Constitution vests “the judicial power of the United 
States” in the Supreme Court and the inferior fed-
eral courts that Congress chooses to establish. It 
empowers the courts to decide “all cases, in Law and 
equity, arising under this Constitution, the Laws of 
the United States, and treaties made…under their 
Authority.”6 this judicial power is a responsibility 
to exercise independent judgment in cases where 
courts must interpret the law.7 In one of the most 
famous cases decided by the Supreme Court in the 
early days of the republic, Chief Justice John mar-
shall explained that “it is emphatically the province 
and duty of the judicial department to say what the 
law is. those who apply the rule to particular cases 
must, of necessity, expound and interpret that rule.”8 
In other words, the power to decide cases and con-
troversies necessarily includes the power to inter-
pret the law, since the act of applying the law entails 
the act of interpreting it.

that approach to judicial review was hardly a 
novel one. before parliament became a modern-day 
legislative body in england, the common-law courts 
were the predominant source of law. they devel-
oped the law of contracts, torts, property, and crime 
through the case-by-case adjudicatory process 
by which common-law decision-making became 
known throughout the Western world.9 In so doing, 
judges independently decided not only what the 
correct answer to a dispute should be, but also who 
should make that call: the courts. It was not up to 
the Crown—such as King John—or one of a king’s 
lieutenants—such as the Sheriff of Nottingham—to 
decide what was the law; that was the court’s job. In 
fact, the whole purpose of the magna Carta was to 
make it clear that the king and the entire english 
government were subject to the law, a principle that 
today is known as the “rule of law.”10

the colonists carried english law with them to 
the New World, and the colonial American courts 
followed the english common law.11 In fact, colonists 
saw the common law as their english birthright.12 In 
each case, the common law was the set of “principles, 
usages, and rules of action applicable to the govern-
ment and security of persons and property, which 
do not rest for their authority upon any express and 
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positive declaration of the will of the legislature.”13 
Organizers of the colonies had to grant settlers not 
only the right or opportunity to own property, but 
also the rights of the englishmen who remained 
behind, as reflected by guarantees in the colonial 
charters.14 Accordingly, marshall’s declaration in 
Marbury that it was the responsibility of the courts 
to articulate the law was the direct outgrowth of the 
type of common-law decision-making that charac-
terized the work of all of the courts that preceded 
the Supreme Court.

the power to interpret the law is thus a power 
clearly implied in Article III’s vesting of the judicial 
power in the federal courts. It is also a power that 
federal courts must exercise independently, with-
out deference to the other departments of the gov-
ernment. the Constitution’s Framers designed the 
judiciary carefully to ensure its independence, pro-
tecting judges’ salaries and their tenure from inter-
ference by the other branches.15 While courts can 
give weight to the way other departments construe 
the laws, they have the duty to render their own 
judgment when interpreting and applying the law.

throughout the first century of American history, 
courts understood and took this responsibility seri-
ously. Although the record is somewhat murky, on 
the whole, judges refused to defer to administrative 
interpretations of law. As one scholar recently wrote, 

“there was no rule of statutory construction requir-
ing judicial deference to executive interpretation 
qua executive interpretation in the early American 
republic.”16

Consider an issue that commonly arose during 
the 19th century. As Americans moved west, they 
sought to obtain land owned by the federal govern-
ment. When the U.S. Land Office granted land pat-
ents to claimants, rival claimants frequently chal-
lenged those patents in common-law ejectment suits. 
In deciding these cases, judges would have to settle 
legal issues, such as whether the Land Office lacked 
jurisdiction to issue the patent. When they had to 
interpret the relevant statutes to settle those ques-
tions, judges did so without deference to an execu-
tive officer’s decision.17

Deference Is Inconsistent with the 
Administrative Procedure Act

the Chevron and Auer doctrines are also incon-
sistent with the most directly relevant act of Con-
gress dealing with judicial review of administrative 

decision-making: the Administrative procedure 
Act. the ApA explicitly mandates that “review-
ing court[s] shall decide all relevant questions of 
law, interpret constitutional and statutory provi-
sions, and determine the meaning or applicability 
of the terms of an agency action.”18 the straightfor-
ward language of the ApA, in other words, provides 
for independent, de novo judicial review of agencies’ 
interpretations of statutory provisions, as well as of 
the meaning or applicability of an agency’s regula-
tions. It therefore seems to forbid both Chevron and 
Auer deference.

both the Administrative procedure Act’s histori-
cal context and the legislative debate surrounding 
the law lend support to this reading of the statute. 
Judicial review of agencies’ legal interpretations was 
largely non-deferential throughout the 19th century, 
but by the 1940s, scholars had introduced confusion 
regarding the validity of the distinction between 
law and fact. the law had historically distinguished 
between questions of fact (“Who owns blackacre?”) 
and questions of law (“What does fee simple owner-
ship of blackacre mean?”) and had deferred to an 
agency’s fact-finding decisions but not to its legal 
rulings. early in the 20th century, however, legal 
theorists questioned the legitimacy of this distinc-
tion and sought to extend deference to both catego-
ries.19 As John Dickinson, a prominent progressive 
legal theorist, argued:

[t]he distinction between “questions of law” 
and “questions of fact” really gives little help in 
determining how far the courts will review; and 
for the good reason that there is no fixed distinc-
tion. they are not two mutually exclusive kinds 
of questions, based upon a difference of subject 
matter. matters of law grow downward into roots 
of fact, and matters of fact reach upward without 
a break, into matters of law.20

As a result of that botanical view of legal decision-
making, administrative law in the 1930s and 1940s 
shifted to a different model in which administrative 
interpretations of both law and fact received defer-
ence from reviewing courts. the passage of the ApA 
in 1946 was in part a reaction against that trend and 
an attempt to restore the earlier distinction, pre-
serving independent judicial review of agency legal 
interpretations and deferential review of agency 
fact-finding. the ApA was the result of several years 
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of constitutional resistance to the administrative 
state and was generally understood to be a first step 
in putting limits on its power and discretion.21 On 
the floor of the House of representatives prior to 
the law’s passage, Francis e. Walter (D–pA) clari-
fied that Section 706 “requires courts to determine 
independently all relevant questions of law, includ-
ing the interpretation of constitutional or statutory 
provisions.”22 In the Senate, patrick mcCarran (D–
NV), who shepherded the bill to passage, confirmed 
that “the principal purpose of the bill is to allow per-
sons who are aggrieved as a result of acts of govern-
mental agencies to appeal to the courts.”23

In short, throughout the debates over provisions 
of the ApA, there was broad agreement in favor of 
judicial review of administrative action and the need 
to preserve and restore judicial review.24 As Univer-
sity of Virginia Law professor Aditya bamzai sum-
marizes, “read against the history of the ApA’s adop-
tion, section 706 is best interpreted as an attempt…to 
instruct courts to review legal questions using inde-
pendent judgment.”25 Chevron deference, therefore, 
is contrary to the ApA’s clear statutory mandate that 
judges apply their own independent interpretation of 
the law rather than defer to an agency’s.

Chevron Rests on a Fictional 
Congressional Intent

An oddity about the Chevron doctrine is the date 
of its birth: 1984, nearly four decades after the ApA 
became law in 1946. the ApA was “a new, basic and 
comprehensive regulation of procedures in many 
agencies” that “settl[ed] long-continued and hard-
fought contentions, and enact[ed] a formula upon 
which opposing social and political forces have come 
to rest.”26 the ApA therefore was of surpassing impor-
tance to the proper performance of judicial review.

 Given that, we would have expected that if agencies 
were still to receive deference despite the quite explic-
it text of Section 706 to the contrary, the lower federal 
courts would have said something to that effect long 
before 1984. but they did not. In the decades after 1946, 
the Supreme Court decided a host of landmark cases 
involving the proper scope of judicial review under 
the ApA, such as Citizens to Preserve Overton Park 
v. Volpe27 and Vermont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council.28 Yet none of those 
decisions hinted at the rule later created in Chevron. 
that raises the question of whether this is yet another 
example of the dog that did not bark.29

that judicial deference to agencies’ legal interpre-
tations runs contrary to both the text of the Constitu-
tion and the text of the ApA certainly helps to explain 
why the Chevron doctrine did not emerge for decades 
and why, when it did, it arose in a case that did not 
involve the ApA. Chevron involved the Clean Air Act’s 
regulation of “stationary sources” of pollution. the 
opinion, as is now widely understood, never intend-
ed to set forth a doctrine or lay down new principles 
regarding judicial review of agency legal interpreta-
tion.30 the Chevron doctrine, in other words, emerged 
not from the ApA or the Constitution, or even from the 
Chevron opinion itself, but as a result of a struggle in 
lower courts during the mid-1980s “that converted a 
narrow Clean Air Act case about imaginary bubbles 
over factories into a generalized doctrine of adminis-
trative law.”31 In other words, the Supreme Court did 
not deliberately create the Chevron deference doc-
trine. the Court stumbled into it unwittingly.

Given such a shaky foundation, it should not be 
surprising that the rationale for the Chevron doctrine 
is still unclear. the Chevron opinion itself suggested 
many reasons for judicial deference to administra-
tive interpretations of law, including the complexity 
of the issue, the thoroughness of the agency’s rea-
soning, agencies’ subject-matter expertise, agencies’ 
political accountability, and Congress’s intention to 
delegate interpretive power to the Administration.32 
Supporters of a broad reading of Chevron, however, 
argue that deference is grounded in congressional 
intent. because Congress delegated the power to the 
agency to interpret the law, by leaving an interpre-
tive gap in the statute, the argument goes, Congress 
must have intended that the agency would fill in the 
gap. Deference to the agency’s interpretation, there-
fore, is merely a grant of deference to Congress, which 
intended that the agency fill in the statutory gap.

this presumption of congressional intent does not 
accord with reality. Ambiguity in a statute can be the 
result of a number of factors, and Congress’s intent 
to grant an agency interpretive power is among the 
least likely. As political scientists have explained—
and the Supreme Court has acknowledged—Con-
gress is a multitudinous body composed of many dif-
ferent representatives and different interests, from 
which it is typically impossible to derive a singular 
intent.33 Consequently, few scholars believe that 
ambiguity in statutes passed by Congress indicates 
any intent to grant interpretative power to adminis-
trative agencies.34
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Deference Undermines the Rule of Law
Chevron, therefore, rests on no constitutional, his-

torical, or statutory ground. the Court justified its 
rule on the basis of a fictional congressional intent—
what judges would call a “lie” if someone else uttered 
it—that is widely rejected. perhaps that is why courts 
frequently ignore or circumvent the doctrine in 
important cases. Ironically, the fact that courts apply 
the doctrine so inconsistently undermines the final 
argument in favor of judicial deference: that it reduc-
es judicial interference in the administrative process 
and thereby promotes stability and the rule of law. 
In practice, the inconsistent application of judicial 
deference doctrines actually undermines stability 
and predictability.

As one scholar has explained, the courts do not 
follow Chevron consistently.35 Just deciding whether 
Chevron applies has befuddled the courts. Consider 
what D.C. Circuit Judge brett Kavanaugh had to say 
on this point:

[W]hen the text of the statute is ambiguous rather 
than clear, judges may resort to a variety of can-
ons of construction. these ambiguity-dependent 
canons include: (1) in cases of textual ambigu-
ity, avoid interpretations raising constitutional 
questions; (2) if there is textual ambiguity, rely 
on the legislative history; and (3) in cases of tex-
tual ambiguity, defer to an executive agency’s rea-
sonable interpretation of a statute, also known as 
Chevron deference.

Here is the problem. And it is a major problem. All 
of these canons depend on a problematic thresh-
old question. Courts may resort to the canons 
only if the statute is not clear but rather is ambig-
uous. but how do courts know when a statute is 
clear or ambiguous? In other words, how much 
clarity is sufficient to call a statute clear and end 
the case there without triggering the ambiguity-
dependent canons?

Unfortunately, there is often no good or predictable 
way for judges to determine whether statutory text 
contains “enough” ambiguity to cross the line where 
courts may resort to the constitutional avoidance 
doctrine, legislative history, or Chevron deference.

In my experience, judges often go back and forth 
arguing over this exact point. One judge will 

say, “the statute is clear; that should be the end 
of it. Case over.” the other judge will respond, “I 
think the text is ambiguous,” meaning that one 
or another canon of construction should be 
employed to decide the case. Neither judge can 
convince the other. And that’s because there is no 
objectively right answer.36

In recent high-profile cases involving agencies’ 
interpretations of statutes, the Supreme Court either 
has ignored Chevron altogether, as in King v. Bur-
well (a decision upholding the constitutionality of 
the Affordable Care Act),37 or has substituted its own 
reading for that of the agency in spite of Chevron’s 
application, as in Michigan v. EPA (a decision invali-
dating an environmental protection Agency regula-
tion for mercury emissions from power plants).38

this judicial sidestepping of deference has been 
ongoing for years. In 2000, for example, the Court 
decided FDA v. Brown & Williamson Tobacco Corp.,39 
a case involving the FDA’s interpretation of the fed-
eral Food, Drug, and Cosmetic Act.40 the Court did 
not defer to the FDA but construed the statute itself, 
concluding that the FDA’s regulation of tobacco 
products was unauthorized. moreover, in a separate 
line of cases, the Court has whittled away the scope 
of agency interpretations that qualify for Chevron 
deference in the first place.41

the muddle that Chevron and its progeny have 
created has led one writer to conclude “that courts’ 
unfettered discretion to decide whether to follow 
Chevron’s framework results in arbitrary and unpre-
dictable decisions about Chevron’s applicability.”42 
Consequently, “exceptions to Chevron have begun 
to swallow the rule.”43 Given the confusion that cur-
rently reigns in this area of the law, the best way to 
restore stability and predictability is for Congress to 
settle matters by revising the law.

In short, the inconsistent application of Chevron 
prevents the rule from being justified on the ground 
that it creates stability and predictability. In addition, 
both Chevron deference and Auer deference promote 
a combination of powers that allow administrative 
agencies to both make and interpret law. this combi-
nation of powers also undermines the rule of law.

Auer, which requires courts to defer to administra-
tive agencies’ interpretations of their own regulations 
rather than interpretations of congressional statutes, 
most obviously creates these problems. Scholars 
have long noted the constitutional problems raised 
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by Auer, suggesting that separation of powers con-
siderations foreclose combining the power to make 
and interpret law in any one agency.44 more recently, 
several members of the Supreme Court have echoed 
these concerns. In Perez v. Mortgage Bankers Associ-
ation, decided in 2015, Justice Antonin Scalia wrote 
that “there are weighty reasons to deny a lawgiver 
the power to write ambiguous laws and then be the 
judge of what the ambiguity means.”45 His solution 
was to “abandon[] Auer and apply the [ApA] as writ-
ten” so that an agency could still be “free to interpret 
its own regulations…but courts will decide—with no 
deference to the agency—whether that interpreta-
tion is correct.”46

While many have identified the clear separation 
of powers concerns raised by uniting lawmaking 
and interpretive power in administrative agencies, 
supporters of Chevron will maintain that this criti-
cism is beside the point. After all, in cases involv-
ing administrative interpretations of statutes, the 
argument would go, the lawmaker is Congress. but 
the Supreme Court has applied Chevron in cases 
where Congress did not expressly empower an agen-
cy to define a statutory term or resolve a problem by 
applying the law to the facts—such as Chevron itself. 
Atop that, administrative agencies actually partici-
pate in a good deal of statute writing as well. One 
recent study found that “agencies provide techni-
cal drafting assistance on the vast majority of the 
proposed legislation that directly affects them and 
on most legislation that gets enacted.”47 therefore, 
even in the context of administrative interpreta-
tions of statutes, the same body is often the lawmak-
er and the interpreter, raising the same issues that 
are raised in the context of Auer.

All of the reasons typically offered in favor of 
judicial deference to agencies’ legal interpretations 
are unpersuasive. Neither the Constitution nor the 
Administrative procedure Act offers support for 
judicial deference. there is no long-standing histori-
cal support for deference. the notion that Congress 
intends to grant agencies the power to interpret 
ambiguous statutory provisions is widely consid-
ered to be—to put it politely—a fiction. In addition, 
deference fails to promote stability, consistency, or 
the rule of law.

The Consequences of Deference
Does it really matter whether or not Chevron def-

erence exists? Given the inconsistent application 

of Chevron by the Supreme Court, we may wonder 
whether anything would change if Congress elimi-
nated it. If administrative agencies have subject-
matter expertise, perhaps judges would continue to 
defer to them in the absence of Chevron deference, 
and this reform would be much ado about nothing.

empirical work, however, indicates that Chevron 
matters immensely to two specific actors: judges 
below the Supreme Court and administrators them-
selves. One recent survey of agency officials from 
several different departments indicated not only 
that they know about deference doctrines, but that 
agencies can be more aggressive in their interpreta-
tions of law if they will receive deference.48 Admin-
istrators admit, in other words, that the extent to 
which they receive deference affects their behavior. 
this confirms what a former attorney in the Office of 
Legal Counsel has written: “I can confirm from my 
own experience the accuracy of Chief Justice John 
roberts’s observation in his dissenting opinion in 
City of Arlington v. FCC: ‘Chevron is a powerful weap-
on in an agency’s regulatory arsenal.’”49

In the federal judiciary as well, deference doc-
trines matter immensely in terms of the win rates 
for administrative agencies in litigation. In the fed-
eral courts of appeals, administrative agencies pre-
vail in cases where Chevron applies much more fre-
quently than they do when it does not apply, with a 
25-percentage-point difference in their win rate.50 
Although the Supreme Court applies Chevron incon-
sistently, the courts of appeals appear to be more 
deferential in their application of the doctrine.

this confirms what administrative officials 
admit: Judicial deference to their legal interpreta-
tions matters, and it enhances the power of adminis-
trators. Congress should eliminate these deference 
doctrines to restore balance between agencies and 
the people those agencies regulate.

The Alternative to Deference
Defenders of Chevron and Auer often reply that 

doing away with these deference doctrines would 
produce two harmful consequences. First, it would 
undermine political accountability by injecting the 
judiciary into decisions about policy that are better 
left to the political branches. Second, they argue, it 
would introduce chaos by substituting for the clear 
deference rules of Chevron and Auer an unpredict-
able array of factors from which courts could choose 
in deciding whether to uphold agency decisions. both 
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of these objections raise the question of what the 
alternative to deference might look like in practice.

Fortunately, because eliminating Chevron and 
Auer deference would merely return us to adminis-
trative law doctrines that prevailed for more than 
a century, we have ample historical practice to aid 
us in anticipating the consequences of doing so. 
that practice suggests that courts would continue 
to grant significant weight to agencies’ interpre-
tations of law. Judges understand that adminis-
trators have expertise in the subjects within their 
jurisdiction, and they consider administrators’ jus-
tification for their interpretations when reviewing 
an agency action. Indeed, some have suggested that 
Chevron is best understood as part of “administra-
tive common law,” based not on any command of 
Congress at all, but rather on a sensible respect for 
the opinions of knowledgeable experts on the mat-
ters they know best.51

ending these deference doctrines, in other words, 
would not result in freewheeling judicial policymak-
ing in which judges aggressively substitute their own 
judgments for that of agencies. Judges would contin-
ue to respect and weigh the arguments of experts 
without abdicating their responsibility to inter-
pret the law. moreover, there are reasons to suspect 
that federal judges may be reluctant to take on the 
responsibility for interpreting the vague statutes 
that are emblematic of the modern administrative 
state. Judges are likely to continue to give weight to 
the opinions of experts in administrative agencies 
(as they should) and are also likely to pause before 
filling in the statutory gaps that Congress leaves in 
most modern regulatory statutes.52

Conclusion
the Chevron and Auer deference doctrines raise 

serious constitutional concerns, are inconsistent 
with the Administrative procedure Act, and have 
little basis in American legal history. they threat-
en to disrupt the separation of powers by transfer-
ring judicial power to executive officials under the 
fictional presumption that Congress intends to give 
administrative agencies power to interpret the law 
whenever it creates a statutory gap. Judges do not 
apply the Chevron framework consistently, and this 
leads to confusion about the level of deference that 
agencies actually receive in practice.

For all of these reasons, it is time for the misguid-
ed deference regime to end. Some scholars speculate 
that the Supreme Court might limit or overturn both 
Chevron and Auer in the near future, given the reser-
vations expressed by many justices in recent years.53 
but Congress does not have to wait for the Supreme 
Court to revisit Chevron and Auer. It can and should 
put an end to these deference doctrines itself.

—Joseph Postell is a Visiting Fellow in the B. 
Kenneth Simon Center for Principles and Politics, of 
the Institute for Constitutional Government, at The 
Heritage Foundation. He is also an Associate Professor 
of Political Science at the University of Colorado at 
Colorado Springs. Paul J. Larkin, Jr., is the John, 
Barbara, and Victoria Rumpel Senior Legal Research 
Fellow in the Edwin Meese III Center for Legal and 
Judicial Studies, of the Institute for Constitutional 
Government, at The Heritage Foundation.



8

LEGAL MEMORANDUM | NO. 233
September 7, 2018  

Endnotes

1. Ch. 324, 60 Stat. 237 (1946) (codified as amended at 5 U.S.C. Ch. 5 & 8 (2012)).

2. See Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984). In Auer, the Court relied heavily on its decision in Bowles v. Seminole Rock & Sand Co., 
325 U.S. 410 (1945).

3. See Auer v. Robbins, 519 U.S. 452 (1997).

4. Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1155 (10th Cir. 2016) (Gorsuch, J., concurring).

5. See Chief Justice John Roberts’ dissenting opinion in City of Arlington v. FCC, 133 S. Ct. 1863 (2013). In King v. Burwell, 135 S. Ct. 475, Chief 
Justice Roberts seemed almost to ignore Chevron altogether, in spite of the fact that the case involved an administrative interpretation of 
the Patient Protection and Affordable Care Act. Justice Thomas expressed doubts about Auer deference in his concurring opinion in Perez v. 
Mortgage Bankers Association, 135 S. Ct. 1199 (2015), and about Chevron deference in a concurring opinion in Michigan v. EPA, 135 S. Ct. 2699 
(2015). In one of his final opinions, a concurrence in Pereira v. Sessions, 138 S. Ct. 2115, 2120-21 (2018), Justice Kennedy expressed misgivings 
about how Chevron has been applied, suggesting that the Supreme Court reconsider the doctrine. For these reasons, law professor Jonathan 
Adler has written that some justices on the Supreme Court are prepared to revise or limit the scope of Chevron deference. See Jonathan H. 
Adler, Shunting Aside Chevron Deference, The Regulatory Rev. (Aug. 7, 2018), https://www.theregreview.org/2018/08/07/adler-shunting-
aside-chevron-deference/. Judge Brett Kavanaugh, a member of the U.S. Court of Appeals for the District of Columbia Circuit, currently 
nominated for a position as Associate Justice on the U.S. Supreme Court, wrote in 2016 that “[i]n many ways, Chevron is nothing more than a 
judicially orchestrated shift of power from Congress to the Executive Branch.” Brett Kavanaugh, Fixing Statutory Interpretation, 129 Harv. L. Rev. 
2118, 2150 (2016). It also shifts power from the judicial branch to the executive branch.

6. See U.S. Const. art. III, § 2, cl. 1.

7. See Philip Hamburger, Law and Judicial Duty (2008). Hamburger argues that we should think about judicial power in terms of judicial duty 
rather than judicial review. Judicial duty comes from the office of being a judge and is the duty to “decide in accord with the law of the land.” Id. 
at 104. It requires, he continues, the use of “independent judgment…meaning a judgment independent of not merely external, royal will, but 
most centrally their own, internal will.” Id. at 148.

8. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

9. See, e.g., R. C. van Caenegem, The Birth of the English Common Law (2d ed. 1988); Philip Hamburger, Is Administrative Law Unlawful? 
(2014); Theodore F. T. Plucknett, A Concise History of the Common Law (5th ed. 1956).

10. See, e.g., Paul J. Larkin, Jr., The Lost Due Process Doctrines, 66 Cath. U. L. Rev. 293, 331–39 (2016).

11. See, e.g., Horne v. Dep’t of Agric., 135 S. Ct. 2419, 2426 (2015) (“The colonists brought the principles of Magna Carta with them to the New 
World[.]”); Hurtado v. California, 110 U.S. 516, 530 (1884) (“The constitution of the United States was ordained, it is true, by descendants 
of Englishmen, who inherited the traditions of the English law and history[.]”); Bernard Bailyn, The Ideological Origins of the American 
Revolution 30–31 (1992); Gordon S. Wood, The Creation of the American Republic, 1776–1787, at 299–300 (1998).

12. See Larkin, supra note 10, at 339–40 (“The colonists saw the English common law as a hard-won protection against arbitrary rule that they 
hoped would serve the same function in the New World, no less important to this nation’s early settlers than it was to those who remained 
in the Mother Country. Early American legal history shows the importance to our nation of the constitutional protection of liberty. In order 
to persuade people to settle in America, the organizers of the colonies not only had to offer them property in land but also property in rights 
by which English people had traditionally secured their real and material possessions. The colonial charters, therefore, granted colonists the 
rights of Englishmen.”) (footnotes and internal punctuation omitted).

13. James Kent, Commentaries on American Law 471 (2010); see also, e.g., Kansas v. Colorado, 206 U.S. 46, 94 (1907) (describing the common 
law as “the accumulated expressions of the various judicial tribunals in their efforts to ascertain what is right and just between individuals in 
respect to private disputes.”).

14. See Larkin, supra note 10, at 339–40.

15. See U.S. Const. art. III, § 1 (“The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at 
stated Times, receive for their Services a Compensation, which shall not be diminished during their Continuance in Office.”).

16. Aditya Bamzai, The Origins of Judicial Deference to Executive Interpretation, 126 Yale L.J. 908, 908 (2017).

17. Ann Woolhandler, Judicial Deference to Administrative Action—A Revisionist History, 43 Admin. L. Rev. 197, 218 (1991).

18. 5 U.S.C. § 706 (2012).

19. See Bamzai, supra note 16, at 971–85.

20. John Dickinson, Administrative Justice and the Supremacy of Law in the United States 55 (1927).

21. Joseph Postell, Bureaucracy in America: The Administrative State’s Challenge to Constitutional Government 237–45 (2017); George 
Shepherd, Fierce Compromise: The Administrative Procedure Act Emerges from New Deal Politics, 90 Nw. L. Rev. 1557 (1996).

22. 92 Cong. Rec. 5654 (1946).

23. Id. at 2156.



9

LEGAL MEMORANDUM | NO. 233
September 7, 2018  

24. See Postell, supra note 21, at 232-45.

25. Bamzai, supra note 16, at 977.

26. Wong Yang Sung v. McGrath, 339 U.S. 33, 40 (1950).

27. 401 U.S. 402 (1971).

28. 435 U.S. 519 (1978).

29. See Arthur Conan Doyle, Silver Blaze, in The Complete Sherlock Holmes 335 (1927).

30. Thomas W. Merrill, The Story of Chevron: The Making of an Accidental Landmark, in Administrative Law Stories 399 (Peter L. Strauss 
ed., 2006); Paul J. Larkin, Jr., The World After Chevron, Heritage Found. Legal Memorandum No. 186 (Sept. 8, 2016), http://thf-reports.
s3.amazonaws.com/2016/LM-186.pdf (“[T]he issue in Chevron was whether the Environmental Protection Agency (EPA) could reasonably 
interpret the term ‘stationary source’ for purposes of the Clean Air Act Amendments of 1977 as an entire plant rather than as each separate 
smokestack, an interpretation that had come to be known as the ‘bubble’ concept. The Reagan Administration had interpreted that term to 
apply to each facility, not each smokestack, while the environmental organizations took the contrary position. Unfortunately, neither the text 
of the statute nor its legislative history offered more than a wisp of evidence as to what ‘stationary source’ meant, and the competing policy 
arguments seemed to wrestle themselves to a draw. All of the traditional tools of statutory interpretation left the Supreme Court in equipoise. 
The result was that the Court found itself with only two choices: flip a coin or devise a new approach to statutory construction. [¶] In an 
opinion written by Justice John Paul Stevens, the Supreme Court chose the latter approach.”).

31. Gary Lawson & Stephen Kam, Making Law Out of Nothing at All: The Origins of the Chevron Doctrine, 65 Admin. L. Rev. 1, 4 (2013).

32. See Chevron, 467 U.S. at 864–66.

33. See United States v. O’Brien, 391 U.S. 367, 383–84 (1968) (“Inquiries into congressional motives or purposes are a hazardous matter.”); 
Kenneth Shepsle, Congress Is a ‘They,’ Not an It, 2 Int’l Rev. L. & Econ. 239 (1992); see generally Kenneth J. Arrow, Social Choice and 
Individual Values (3d ed. 2012). Consider what Justice Antonin Scalia wrote in the context of deciding whether religious fervor unlawfully 
influenced a state’s adoption of a particular state “creation science” law. See, e.g., Edwards v. Aguillard, 482 U.S. 578, 636–38 (1987) (Scalia, 
J., dissenting): “[W]hile it is possible to discern the objective ‘purpose’ of a statute (i.e., the public good at which its provisions appear to be 
directed), or even the formal motivation for a statute where that is explicitly set forth (as it was, to no avail, here), discerning the subjective 
motivation of those enacting the statute is, to be honest, almost always an impossible task. The number of possible motivations, to begin with, 
is not binary, or indeed even finite. In the present case, for example, a particular legislator need not have voted for the Act either because he 
wanted to foster religion or because he wanted to improve education. He may have thought the bill would provide jobs for his district, or may 
have wanted to make amends with a faction of his party he had alienated on another vote, or he may have been a close friend of the bill’s 
sponsor, or he may have been repaying a favor he owed the majority leader, or he may have hoped the Governor would appreciate his vote and 
make a fundraising appearance for him, or he may have been pressured to vote for a bill he disliked by a wealthy contributor or by a flood of 
constituent mail, or he may have been seeking favorable publicity, or he may have been reluctant to hurt the feelings of a loyal staff member 
who worked on the bill, or he may have been settling an old score with a legislator who opposed the bill, or he may have been mad at his wife 
who opposed the bill, or he may have been intoxicated and utterly unmotivated when the vote was called, or he may have accidentally voted 

‘yes’ instead of ‘no,’ or, of course, he may have had (and very likely did have) a combination of some of the above and many other motivations. 
To look for the sole purpose of even a single legislator is probably to look for something that does not exist. 

 Putting that problem aside, however, where ought we to look for the individual legislator’s purpose? We cannot of course assume that every 
member present (if, as is unlikely, we know who or even how many they were) agreed with the motivation expressed in a particular legislator’s 
preenactment floor or committee statement. Quite obviously, ‘[w]hat motivates one legislator to make a speech about a statute is not 
necessarily what motivates scores of others to enact it.’ United States v. O’Brien, 391 U.S. 367, 384 (1968). Can we assume, then, that they all 
agree with the motivation expressed in the staff-prepared committee reports they might have read—even though we are unwilling to assume 
that they agreed with the motivation expressed in the very statute that they voted for? Should we consider postenactment floor statements? 
Or postenactment testimony from legislators, obtained expressly for the lawsuit? Should we consider media reports on the realities of 
the legislative bargaining? All of these sources, of course, are eminently manipulable. Legislative histories can be contrived and sanitized, 
favorable media coverage orchestrated, and postenactment recollections conveniently distorted. Perhaps most valuable of all would be more 
objective indications—for example, evidence regarding the individual legislators’ religious affiliations. And if that, why not evidence regarding 
the fervor or tepidity of their beliefs?”

34. See, e.g., Mark Seidenfeld, Chevron’s Foundation, 86 Notre Dame L. Rev. 273 (2011); Michael Herz, Chevron Is Dead; Long Live Chevron, 115 
Colum. L. Rev. 1867, 1876 (2015); Ryan D. Doerfler, Who Cares How Congress Really Works?, 66 Duke L.J. 979 (2017).

35. Herz, supra note 34, at 1867; see also Kavanaugh, supra note 5, at 2118–19.

36. The Honorable Brett M. Kavanaugh, The Role of the Judiciary in Maintaining the Separation of Powers, Heritage Found. Lecture No. 1284 (Feb. 1, 
2018; delivered Oct. 25, 2017), https://www.heritage.org/courts/report/the-role-the-judiciary-maintaining-the-separation-powers.

37. 135 S. Ct. 2480 (2015).

38. 135 S. Ct. 2699 (2015).

39. 520 U.S. 120 (2000).

40. Act of June 25, 1938, ch. 675, 52 Stat. 1040 (1938) (codified at 21 U.S.C. § 301 et seq. (2012)).



10

LEGAL MEMORANDUM | NO. 233
September 7, 2018  

41. The most significant and well-known case in this area is Mead v. United States, 535 U.S. 218 (2001), which declined to afford Chevron 
deference to the thousands of fact-bound tariff classification decisions made by U.S. Customs officials nationwide.

42. Cory R. Liu, Chevron’s Domain and the Rule of Law, 20 Tex. Rev. L. & Pol. 391, 392 (2016).

43. Id. at 405.

44. The leading article is John F. Manning, Constitutional Structure and Judicial Deference to Agency Interpretations of Agency Rules, 96 Colum. L. Rev. 
612 (1996).

45. 135 S. Ct. 1139, 1212–13 (2015) (Scalia, J., concurring).

46. Id. at 1213.

47. Christopher Walker, Legislating in the Shadows, 165 Univ. Penn. L. Rev. 1379 (2017).

48. See Christopher Walker, Chevron Inside the Regulatory State: An Empirical Assessment, 82 Fordham L. Rev. 703 (2014).

49. Charles J. Cooper, The Flaws of Chevron Deference, 21 Tex. Rev. L. & Pol. 308, 308 (2017).

50. See, e.g., Kent Barnett & Christopher Walker, Chevron in the Circuit Courts, 116 Mich. L. Rev. 1 (2017).

51. See, e.g., Herz, supra note 34, at 1872–79.

52. See Larkin, supra note 30, at 4–6.

53. See, e.g., Elizabeth Slattery, Doomed Deference Doctrines: Why the Days of Chevron, Seminole Rock, and Auer Deference May be Numbered, 
Heritage Found. Legal Memorandum No. 221 (Dec. 14, 2017), https://www.heritage.org/sites/default/files/2017-12/LM-221.pdf. For the 
reservations of various justices, see supra note 5.


