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 n The basic scope of the Second 
Amendment right as clarified 
by the Supreme Court in Heller 
and McDonald is fundamental to 
the ordered scheme of Ameri-
can liberty.

 n It is not an unlimited right, and 
the limitations of its protections 
are generally consistent with the 
framework used in First Amend-
ment analyses.

 n It is only through the lens of 
these foundational premises that 
Heller’s “longstanding and pre-
sumptively lawful” dicta ought to 
be viewed.

 n When these lines of dicta are 
viewed in light of historical guid-
ance and precedent from analo-
gous frameworks, it is difficult 
to make the words mean what 
many lower courts have inter-
preted them to mean.

 n Given the core principles of 
Heller and McDonald, the Court’s 
own framework for analyzing 
analogous rights, and the evi-
dently limited scope of historical 
firearms restrictions, it does not 
appear that these clear markers 
are permanent fixtures for future 
Second Amendment battles.

Abstract
In the past decade, the Supreme Court has strengthened core Second 
Amendment protections by articulating that the right to keep and bear 
arms is centered on the natural right of self-defense. Personal firearm 
possession for the protection of one’s home and person is therefore a 
fundamental right that cannot lightly be infringed by government re-
strictions. The Court’s confusing and still unresolved dicta, however, 
have led many lower courts to uphold extreme restrictions on firearm 
ownership for nonviolent felons. This is inconsistent both with histori-
cal reality and with the Court’s own frameworks for analogous fun-
damental rights. The Court has yet to address these inconsistencies 
directly, but when it does, it should strike down such categorical and 
lifelong firearms disabilities as unconstitutional.

Introduction: Heller, McDonald, and Felons

For more than two centuries after the Constitution’s ratification, 
the Supreme Court of the United States largely refrained from 

defining the scope and meaning of the Second Amendment right to 
keep and bear arms.1 many legal commentators and scholars used 
that silence to propound a jurisprudential theory asserting that the 
right was collective in nature and belonged to the citizenry as individ-
uals only insofar as individual citizens were connected to the militia.2 
In 2008 and 2010, the Supreme Court struck successive and devas-
tating blows to this academic model with its decisions in District of 
Columbia v. Heller3 and McDonald v. Chicago.4 Together, these two 
opinions pronounced that the Second Amendment protects a right 
that is individual,5 fundamental,6 and made applicable to the states 
through the Fourteenth Amendment.7
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The majority opinions in both of these seminal 
cases utilized a very “history-centric” analysis to 
address questions of what, exactly, the Framers and 
ratifiers of the Second Amendment understood it 
to encompass.8 even for Heller’s grammatical ques-
tions involving the amendment’s prefatory and opera-
tive clauses,9 the majority looked to their historical 
contexts to help make sense of their meaning.10 The 
Heller majority noted that its historical analysis of the 
Second Amendment was not exhaustive and indicat-
ed its awareness that the opinion left some inquiries 
about the amendment’s scope open to future debate,11 
but the Court also purported to answer some vitally 
important questions about the foundational premises 
upon which the Second Amendment rests.12

From a practical standpoint, the Court left few 
substantive guidelines for lower courts to follow in 
subsequent Second Amendment cases. It declined 
to state explicitly an appropriate level of scruti-
ny13 for future challenges to firearms restrictions,14 
only going so far as to reject an “interest-balancing” 
approach.15 Perhaps most confusing for lower courts 
have been a few lines of dicta16 in Heller, which were 
repeated in McDonald, stating that the Court did not 
intend with its opinion to “cast doubt on longstanding 
prohibitions on the possession of firearms by felons,”17 
which are “presumptively lawful.”18 The Court did not 
attempt to justify this presumption or its assertion 
that such prohibitions are long-standing in nature, 
even though both the presumption and this assertion 
appear to be contradicted by the reasoning employed 
throughout the opinions.19

The Heller dicta have proven especially problem-
atic for resolving a number of issues regarding restric-
tions on the ability to carry a firearm for self-defense. 
Nowhere is this more evident than with federal and 
state bans on firearm possession by felons convict-
ed of nonviolent crimes,20 one of the most common 
restrictions on Second Amendment rights. Under 
current federal law, nonviolent felons fall into one 
of the nine categories of persons who are completely 
and (in most cases) permanently barred from firearm 
possession.21 The way for these persons to have their 
Second Amendment rights restored is for their con-
victions to be expunged, pardoned, or otherwise set 
aside under the laws of the jurisdictions where their 
cases were adjudicated.22 Currently, many states offer 
only limited mechanisms for the restoration of fire-
arm rights for nonviolent felons,23 leading many such 
individuals to rely on gubernatorial pardons,24 which 

are increasingly difficult to obtain.25 For all practi-
cal purposes, there is no federal procedure by which 
those convicted of federal felonies can have their civil 
rights restored.26

Given the Supreme Court’s emphasis in Heller and 
McDonald on the fundamental nature of the Second 
Amendment right, it does not seem to follow ratio-
nally that these extremely restrictive laws can be con-
stitutional as applied to felons with no indications of 
a tendency toward future violence. on the one hand, 
the Court asserted that such restrictions are long-
standing and presumptively lawful, a presumption 
that lower courts seem to have adopted reflexively 
without questioning or testing the premises under-
lying that assertion. on the other hand, the Court 
used an historical analysis of the Second Amendment 
that seems to contradict its designation of certain 
restrictions as “longstanding,” and its determina-
tion that the Second Amendment right is fundamen-
tal appears to preclude a presumption of lawfulness 
for any restriction, much less a total and permanent 
prohibition on possessing firearms.

Lower Courts’ Use of Heller’s Dicta  
to Undermine Its Core Promises

In an attempt to handle the tension between these 
two opposing facets of Heller and McDonald, federal 
circuit courts increasingly have used the few lines of 

“presumptively lawful” dicta as a “safe harbor” from 
which to foreclose any meaningful analysis in cases 
involving as-applied challenges to the federal fire-
arms disability. Some, like the eleventh Circuit, have 
done little more than quote Heller’s language as their 
sole analysis for dismissing as-applied challenges.27 
most, however, have adopted a two-step analysis to 
deal with the substance of these questions.28 First, 
the court asks whether the conduct burdened by 
the restriction falls within the scope of the Second 
Amendment protections.29 If the burdened conduct 
does fall within the scope of conduct that the Second 
Amendment was designed to address, the courts will 
apply some form of heightened scrutiny in deciding 
whether the restriction is constitutional as applied to 
the particular challenger.30

In Heller and McDonald, the Supreme Court 
declined to articulate what standard of review 
lower courts should apply in deciding future Sec-
ond Amendment cases. With few exceptions, the 
courts that have addressed the issue of restrictions 
for nonviolent felons have applied watered-down 
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intermediate standards of review often similar to 
the very “interest-balancing” tests that Heller deter-
mined were inappropriate.31

on the whole, the result has been extremely unfa-
vorable for challengers to firearms restrictions.32 
many circuit courts have determined that the Second 
Amendment protects only the rights of law-abiding 
citizens to “keep and bear arms” and that posses-
sion of firearms by nonviolent felons therefore falls 
outside the scope of conduct protected by the amend-
ment. In other words, the first prong is often trans-
formed from a question of “protected conduct” into 
one of “protected class.”

The Fourth Circuit offered one of the clearest 
examples of this reasoning in Hamilton v. Pallozzi,33 
holding “that conviction of a felony necessarily 
removes one from the class of ‘law-abiding, respon-
sible citizens’ for the purposes of the Second 
Amendment.”34 because the Pallozzi court deter-
mined that the label “felony” reflects the sovereign 
state’s assertion that a crime indicates “grave mis-
judgment and maladjustment,” the felon could never 
again be deemed “law-abiding” absent a pardon from 
that sovereign state.35 In the court’s view, the only rel-
evant factor was whether the challenger’s criminal 
history contained an unpardoned felony: It would not 
consider any evidence of rehabilitation, the likelihood 
of recidivism, or the passage of time since the com-
mission of the felony as bases for reclaiming the title 
of “law-abiding, responsible citizen.”36

even courts that, like the Third Circuit, originally 
left open the possibility that nonviolent felons might 
plausibly be able to rebut the presumption of lawful-
ness in an as-applied challenge have since come to 
shut that once-open door. In United States v. Barton,37 
the Third Circuit initially determined that, while the 
challenger in this particular case could not show he 
was a nonviolent felon,38 a successful challenge might 
still be possible from a felon convicted of a relatively 
minor, nonviolent offense who could show either that 
he was no more dangerous than a typical law-abiding 
citizen or that sufficient time had passed since the fel-
ony conviction such that he no longer posed a threat 
to society.39

Five years later, however, the Third Circuit 
reversed course in Binderup v. Attorney General,40 
rejecting the claim that “the passage of time or 
evidence of rehabilitation will restore the Second 
Amendment rights of people who committed serious 
crimes.”41 Instead, the Binderup court determined 

that it would focus only on the seriousness of the pur-
portedly disqualifying offense and whether it was suf-
ficient to remove the challenger from the protected 
class of citizens for purposes of the first prong of the 
two-prong test.42 It further insisted the true justifica-
tion for the disarmament of felons is not their likeli-
hood of violent recidivism, but rather that they are 

“unvirtuous.”43

A few circuit courts have left open the possibility 
that as-applied challenges from nonviolent felons may 
still be successful, but these circuits thus far either 
have declined to address that question directly or 
have determined that the firearms restriction in ques-
tion passed a heightened level of scrutiny under the 
second prong. For example, in United States v. Skoi-
en (Skoien II),44 the Seventh Circuit warned against 
interpretations of Heller that treat it as “containing 
broader holdings than the Court set out to establish” 
by reading it as containing an answer as to whether 
certain gun disabilities are valid.45 In that sense, at 
least, the Seventh Circuit has maintained the “pre-
sumptively” aspect of Heller’s “presumptively lawful” 
dicta. Unfortunately, the Skoien II majority then con-
cluded that some categorical limits on fundamental 
rights are acceptable and that the challenger could 
not realistically claim he did not pose an ongoing 
risk of future violence no matter what offense he had 
committed or how much time had passed since the 
offense.46

The Sixth Circuit, grasping onto the Seventh Cir-
cuit’s more moderate application of “presumptively 
lawful,” stands out as an anomaly in its handling of 
as-applied challenges to modern firearms restrictions. 
At least as it relates to other firearms restrictions, 
the court has molded an approach that seems much 
more consistent with the foundational premises of 
Heller and McDonald. The Sixth Circuit’s reasoning 
is also eerily reminiscent of the reasoning used by the 
Supreme Court in an analogous First Amendment 
case,47 making it a hopeful sign of possible future 
success for nonviolent felons wishing to regain their 
Second Amendment rights.

In Tyler v. Hillsdale County Sheriff’s Department,48 
the en banc49 Sixth Circuit analyzed the question of 
whether the challenger, who was barred from pos-
sessing a firearm under Section 922(g)(4) of Title 18 
for having been “committed to a mental institution,” 
presented a cognizable Second Amendment claim and 
how such a claim should be analyzed if it existed.50 
The challenger, Clifford Tyler, had been involuntarily 
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committed to a mental institution in 1986 for a period 
of less than 30 days.51 His commitment occurred as 
a direct result of acute depression brought on after 
his wife of 23 years cleaned out their bank account 
and left him for another man.52 Tyler was discharged, 
remained gainfully employed for the next 18 years, 
remarried, and did not suffer from another instance 
of mental illness or emotional instability.53 His doc-
tor testified that Tyler did not show signs of currently 
suffering from mental illness or of abusing drugs or 
alcohol and instead characterized Tyler’s 1986 com-
mitment as “a brief reactive depressive episode.”54 
Nonetheless, federal law prohibited Tyler from pur-
chasing or possessing a firearm, and michigan law did 
not provide a mechanism through which his Second 
Amendment rights could be restored.55 Tyler argued 
that the Second Amendment precludes Congress 
from “permanently prohibiting firearm possession 
by currently healthy individuals who were long ago 
committed to a mental institution.”56

Although the court was divided over its reasoning, 
the majority and concurring opinions reached the 
same bottom line: even under the two-step frame-
work, Tyler was not categorically unprotected by 
the Second Amendment, and the government had 
failed to meet its burden under a heightened level of 
scrutiny.57

The Tyler court first denounced any use of the 
first prong that would interpret Heller as “invit[ing] 
courts onto an analytical off-ramp to avoid consti-
tutional analysis.”58 Quoting from Skoien, the Sixth 
Circuit noted that Heller had explicitly left open ques-
tions regarding “what other entitlements the Sec-
ond Amendment creates, and what regulations leg-
islatures may establish.”59 Heller further “expressly 
declined to expound upon the historical justifica-
tions for bans on firearms possession by felons and 
the mentally ill,”60 and its “presumptively lawful” 
dicta should not be used “to enshrine a permanent 
stigma on anyone who has ever been committed to a 
mental institution for whatever reason.”61 It is there-
fore not correct, in the Sixth Circuit’s view, to give 
Heller’s presumption of lawfulness conclusive effect, 
because a presumption implies the possibility that an 
as-applied challenge could succeed under the right 
circumstances.62

Performing its own historical analysis of the Sec-
ond Amendment, the Sixth Circuit concluded that 
firearms disabilities for felons and the mentally 
ill were “presumptively lawful” not because those 

persons fall outside the historical purview of the Sec-
ond Amendment right, but because the regulations 
can be presumed to satisfy some heightened standard 
of scrutiny.63 It then applied intermediate scrutiny as 
opposed to strict scrutiny, noting the near unanimous 
preference for this standard in courts assessing cases 
under Section 922(g).64

The Sixth Circuit acknowledged that the govern-
ment’s stated interests in protecting the communi-
ty from crime and preventing suicide were not only 
legitimate, but compelling.65 Nonetheless, the court 
held that the government had not presented sufficient 
evidence to support the conclusion that people pre-
viously committed to mental institutions categori-
cally and permanently constituted such an ongoing 
and heightened risk of perpetrating gun violence 
that it was reasonably necessary to bar them perma-
nently from gun ownership.66 The government merely 
cited studies showing a need to ban those currently 
in the midst of a mental health crisis or only recently 
removed from commitments to mental health facili-
ties from possessing firearms.67

Finally, the Sixth Circuit noted what it called 
“the biggest problem for the government” in this 
case: Congress had already answered the question 
of whether it was reasonably necessary to bar people 
such as Tyler permanently from possessing guns.68 
From 1986 to 1992, federal law offered a mechanism 
through which to obtain relief from Section 922(g) 
disabilities.69 Although Congress defunded the pro-
gram, in 2008, it authorized federal grants for state 
background checks on the express condition that 
states created a relief-from-disabilities program.70

History of Arms Prohibitions Does 
Not Support Assertions That Total and 
Permanent Firearms Disabilities Are 

“Long-standing”
The Sixth Circuit in Tyler understood Heller’s 

“presumptively lawful” language within its proper 
context: as dicta in a majority opinion unwilling to 
rigorously assess whether these assertions are con-
sistent with history and enduring judicial doctrines. 
And while the Tyler court felt bound by the Heller and 
McDonald dicta, it did not cut off its own historical 
and judicial analysis in the process of following it. 
rather, it determined that a particular state policy, 
though presumed lawful, was in fact unlawful.

With this effort in mind, how well does the 
Supreme Court’s other assertion—that of the firearm 
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disability’s long-standing nature—hold up in light of 
similar historical and jurisprudential analyses? The 
answer appears to be “not very well at all.” Until very 
recently, the history of gun restrictions and prohi-
bitions in the Western world has been significantly 
limited in comparison to the allegedly long-standing 
regulations cited in Heller. In short, permanent and 
complete bans on gun possession are more modern 
anomaly than they are ancient doctrine.

Rise and Fall of “Civil Death.” Western civiliza-
tion is no stranger to the idea that those who commit 
serious criminal offenses may be punished by hav-
ing certain civil rights stripped from them. both the 
Greeks and romans imposed states of “infamy” on 
citizens who committed offenses involving moral tur-
pitude.71 This effectively rendered the person a non-
citizen: He could no longer vote, attend public assem-
blies, hold public office, or make public speeches.72 In 
short, an infamous person was prohibited from par-
ticipating in civic affairs.

After the fall of the roman empire, the punish-
ment of infamy slowly morphed into the “civil death” 
laws of medieval europe.73 In england, it would form 
the basis for the attainder practices so reviled by the 
American colonists and later prohibited by the United 
States Constitution.74 Under english common law, a 
felony sentence carried three distinct legal disabili-
ties: forfeiture of the felon’s property and posses-
sions to the king or feudal lord; the corruption of the 
felon’s blood, which barred him from transferring 
or bequeathing his estate to his heirs; and an almost 
complete extinction of the felon’s civil rights.75 From 
the time of conviction—which carried a default capi-
tal sentence—to the carrying out of the execution, 
the felon was considered extra legem positus:76 For 
all practical purposes, in the eyes of society, he was 
already dead.77

At first glance, this common-law practice may 
appear to serve as a foundation upon which to build 
an argument for a long-standing tradition of perma-
nent firearms disabilities for felons.78 A closer inspec-
tion, however, reveals serious flaws with this theory.

First, and perhaps most persuasively, the Framers 
of the Constitution explicitly rejected both the origin 
and function of common-law civil death79 by prohibit-
ing bills of attainder80 for treason that punished the 
convict with forfeiture and the corruption of blood.81

Second, the nature of a “felony” has changed dra-
matically in the past 300 years. Throughout the age 
of civil death laws, a felony conviction stood as an 

automatic death sentence.82 This is likely because 
felony charges were reserved originally for situa-
tions in which “it is…clear beyond all dispute, that 
the criminal is no longer fit to live upon the earth, 
but is to be exterminated as a monster and a bane to 
human society.”83 Civil death was a transitional state 
between the felon’s sentence and his relatively swift 
execution, and the status of “dead as a matter of law” 
was an efficient way to settle a felon’s affairs before 
he became “dead as a matter of biology.”84 Further, 
because the convicted felon was soon to die, forfei-
ture of his property—arms or otherwise—and the loss 
of his civil rights hardly provide modern society with 
a solid foundation from which to analogize regard-
ing the reacquiring of property or civil rights. release 
back into society, much less the restoration of civil 
rights, was very rarely an option.

The meaning of a felony conviction in the age of 
modern firearms prohibitions bears little resem-
blance to the felony of blackstone’s day, much less 
that of the earlier common-law civil death era.85 The 
growth of regulatory and nonviolent crimes punish-
able as felony offenses means that a much wider net is 
cast in which a much broader percentage of the popu-
lation is caught.86 The increased focus on sentencing 
reform and the decreasing popularity of the death 
penalty mean that the vast majority of convicted 
felons today will reenter society.87 Quite simply, the 
felony of the common-law civil death era cannot be 
used with any semblance of intellectual honesty as a 
historical counterpart to the modern felony.

Historical Standards of Limited Disarma-
ment to Prevent Imminent Violence. The history 
of specific arms prohibitions hardly fares better as 
a foundation on which to stake claims of the “long-
standing” nature of categorical and permanent fire-
arms disabilities. rather, both english common law 
and the overwhelming weight of American jurispru-
dence before the 1960s support a much more limited 
premise: Where the facts and circumstances give spe-
cific reason to believe that a person will likely cause 
imminent unlawful harm to others, he may be dis-
armed until he assures the community that he does 
not pose a violent threat. even then, exceptions ought 
to be made for limited keeping of arms in self-defense.

one of the earliest alleged “arms control” mea-
sures in the Western world was the Statute of 
Northampton, a medieval law under which a person 
could not “go nor ride armed by night nor by day, in 
Fairs, markets, nor in the presence of Justices or 
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other ministers, nor in no part elsewhere, upon pain 
to forfeit their armour to the King, and their bodies 
to prison at the King’s pleasure.”88 Despite attempts 
to use this statute to justify modern disarmament 
of nonviolent felons (and gun control measures 
generally),89 there are several gaping holes in the logic 
of such an assertion.

First, by the time of the 1689 english Declaration 
of rights, this statute was rarely enforced, and its vio-
lation had long been demoted to a fineable offense.90 
This stands in stark contrast to the severe punish-
ments meted out for the violation of modern-day fel-
on-in-possession statutes.91 Along these same lines, 
the Statute of Northampton was limited in scope to 
the possession of arms outside the home and in no 
way constituted a permanent, complete prohibition 
on possessing firearms in the home for self-defense.

Second, the statute could be violated only when one 
acted “malo animo”—that is, when the person intend-
ed to ride about those places armed “in such a manner 
as will naturally cause a terror to the people.”92 This is 
not equivalent to the modern disarmament of felons 
under which any use or possession of certain weapons 
is unlawful, not just those uses intended to cause fear 
of unjustified violence.

Third, the Statute of Northampton acted primarily 
as a preventive measure. If reasonable fears of vio-
lence existed, the person responsible for causing those 
fears could be required to pledge sureties of peace.93 
It was only after the would-be troublemaker refused 
to give surety or broke his pledge of surety that he 
faced punishment—the forfeiture of his armor and an 
indeterminate prison sentence “at the pleasure of the 
king.”94 moreover, this punishment was imposed only 
for an unlawful use of arms post-surety, meaning that 
the use of arms in reasonable self-defense was per-
mitted even for persons who were considered risks 
for future unlawful violence.95 Further, there was no 
prohibition on the post-imprisonment purchase of 
arms and armor to replace those forfeited for a viola-
tion of the statute.96 This is consistent with the com-
mon law’s general aversion to arms disabilities and 
still provided “courts with a large stick with which 
to reduce the risks to society from a free person who 
nevertheless posed a threat of breaching the peace 
with arms.”97

The 1689 english Declaration of rights provides 
perhaps the closest equivalent of a pre-20th century 
disarmament of criminals who were not sentenced 
to death. While the Declaration explicitly recognized 

a right for Protestant subjects to bear arms, a con-
temporaneous law took steps to disarm roman 
Catholics,98 who were seen as presumptively trea-
sonous supporters of the dethroned James II.99 once 
again, however, this law stopped far short of provid-
ing a rationale that could be used to support modern 
firearms restrictions imposed on nonviolent felons. 
Directly underlying this disarmament of Catholics 
was a somewhat justified fear of possible subversion of 
the newly crowned Protestant co-monarchs, William 
and mary.100 The disability was even further removed 
from a broad-scale felon disarmament than was the 
Statute of Northampton: It imposed no arms restric-
tions on violence-prone Protestants and was found-
ed on concerns related not to violence broadly, but to 
specific insurrectional violence that could destabilize 
the entire kingdom.

Additionally, the disability for Catholics was strik-
ingly limited in comparison to modern firearm prohi-
bitions levied on nonviolent felons. A Catholic could 
avoid disarmament by subscribing to a statutory dec-
laration against popery and swearing allegiance to the 
Protestant king,101 and if the Catholic refused to make 
such a declaration, the law recognized that even an 
avowed Catholic supporter of James II had a natural 
and legally recognized right to self-defense.102 There-
fore, while he could not stockpile weapons akin to a 
home arsenal, he could “have or keep…such necessary 
weapons…for the defence of his house or person.”103

In similar fashion, some American colonies 
undertook to disarm suspected british loyalists in 
the early stages of the revolution. The Continental 
Congress recommended that local authorities disarm 
all persons “notoriously disaffected to the cause of 
America,”104 and this recommendation was imple-
mented by massachusetts, virginia, and Pennsyl-
vania.105 While this disarmament lacks the religious 
underpinnings seen in the english disarmament of 
Catholic citizens, neither restriction can be under-
stood outside its proper context as an enactment 
directed against a reasonably distrusted group during 
a period of domestic upheaval. In the words of noted 
Second Amendment scholar C. Kevin marshall, “[T]
o the extent that one can distill any guidance from 
the english disability and the revolutionary disarma-
ment, it would seem at most to be that persons who by 
their actions—not just their thoughts—betray a likeli-
hood of violence against the state may be disarmed.”106

Finally, the next great American upheaval—the 
Civil War—did not produce anything close to the 
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widespread disarmament of rebellious individuals 
seen in previous eras. At a time when “Americans were 
more disunited, more distrustful of each other, and 
more thoroughly polarized in their competing visions 
of the common good than at any other time in Ameri-
can history,”107 there were indeed occasional instanc-
es of disarmament by Union officers in rebellious or 
deeply divided states known for harboring Confed-
erate sympathizers,108 but after the conclusion of the 
war, Congress took great pains to protect the Second 
Amendment rights of newly freed southern blacks 
against attempts by white militias to disarm them.109

Modern Departure from Historical Limita-
tions. Prior to the 1930s, states unanimously avoided 
imposing restrictions on the possession of firearms, 
focusing instead on the regulation of how and where 
those firearms could be carried.110 Laws generally 
sought to prohibit or restrict the concealed carrying of 

“short guns” and almost never regulated the carrying 
of “long guns.”111 The first definitive federal attempt to 
regulate the actual possession of firearms came with 
the 1934 National Firearms Act, which did not ban 
possession of certain weapons per se but did impose a 
hefty tax on transfers of machine guns, short-barreled 
rifles, and short-barreled shotguns.112

The Federal Firearms Act of 1938 (FFA) set the 
groundwork for current federal firearms disabilities, 
prohibiting the transfer and sale of firearms to cer-
tain classes of persons, including those convicted of a 

“crime of violence.”113 This first complete categorical 
ban on the receipt of firearms by a class of felons was 
upheld by the First and Third Circuits in 1942, with 
both courts relying heavily on the collective-rights 
view of the Second Amendment explicitly rejected in 
Heller.114

It was almost four decades before Congress 
repealed the FFA and implemented the Gun Control 
Act of 1968 (GCA), which extended the disability to 
include all felons, not just those convicted of “crimes of 
violence.”115 The GCA also, for the first time in Ameri-
can history, prohibited not just the unlawful receipt of 
firearms, but their possession as well.116 Never in all of 
this time—and certainly not since Heller and McDon-
ald—has the Supreme Court directly addressed this 
disability, either generally or as applied to nonvio-
lent felons.

Should the Court analyze the question with a con-
tinued emphasis on guidance from and analogy to his-
tory, there is very little from which it could derive sup-
port for Heller’s assertion of the long-standing nature 

of modern firearms disabilities for nonviolent felons. 
rather, these permanent and complete bans are recent, 
severe departures from historical precedent, ushered 
in during a time of since-dismissed assumptions of a 
weak and collective Second Amendment right. Actual 
long-standing precedent in America and pre-Found-
ing england supports far less drastic measures of dis-
armament. In this respect, a modern firearms disabil-
ity “can be consistent with the Second Amendment to 
the extent that…its basis credibly indicates a present 
danger that one will misuse arms against others and 
the disability redresses that danger.”117

Given this historical preference for assessing 
actual danger before imposing arms prohibitions, the 
Fourth Circuit wrongly rejected evidence of rehabili-
tation, the likelihood of recidivism, and the passage 
of time as bases from which a person could challenge 
laws prohibiting his possession of firearms. These cat-
egories are precisely those utilized in every historical 
context for firearms disabilities. They are, quite sim-
ply, the longstanding markers of the right to keep and 
bear arms for self-defense: Where they exist, so does 
the right; where they are absent, so is the right.

Packingham’s First Amendment 
Framework Undermines  
Interpretations of Heller’s 

“Presumptively Lawful” Language
If modern gun prohibitions for nonviolent felons 

are not long-standing, can they at least be upheld 
under a doctrine of their presumptive lawfulness? 
on many occasions, courts and commentators have 
considered the First and Second Amendments as 
using analogous frameworks for constitutional juris-
prudence.118 Notably, the Seventh Circuit utilized the 
First Amendment framework in a Second Amend-
ment context just one year after the Supreme Court 
decided McDonald, ruling against Chicago’s complex 
and arduous licensing process.119 For this reason, the 
Supreme Court’s recent unanimous decision in a First 
Amendment case may evidence a need for many lower 
courts to reevaluate their interpretations of Heller’s 

“presumptively lawful” language.
In Packingham v. North Carolina,120 the Supreme 

Court considered the extent to which a state could 
constitutionally restrict the First Amendment rights 
of registered sex offenders even after they completed 
their sentences. A North Carolina statute prohibited 
these particular felons from accessing social network-
ing sites, which it defined broadly to include far more 
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than traditional forums like Facebook.121 The petition-
er was convicted of violating this statute after a police 
investigator discovered his mundane Facebook post-
ings, even though the state never alleged that the peti-
tioner used the website to contact minors or engage in 
other illicit activity.122 The petitioner challenged his 
conviction on the grounds that the statute unconsti-
tutionally restricted his First Amendment rights.

The Court reiterated the First Amendment signifi-
cance of the “vast democratic forums of the Internet” 
and singled out social media in particular as offering 

“relatively unlimited, low-cost capacity for commu-
nication of all kinds.”123 It did not venture into a tra-
ditional analysis of the First Amendment’s precise 
relationship to the Internet, determining simply that 
it should “exercise extreme caution before suggesting 
that the First Amendment provides scant protection 
for access to vast networks” accessible online.124

Guided by this self-imposed caution, the Court 
struck down the statute, holding that even if it 
assumed the statute was content-neutral and there-
fore subject only to intermediate scrutiny, it failed to 
meet this standard. Under intermediate scrutiny, a 
law must be “narrowly tailored to serve a significant 
governmental interest.”125 For First Amendment pur-
poses, this means that a law must not “burden sub-
stantially more speech than is necessary to further 
the government’s legitimate interests.”126

Further, government may not “suppress lawful 
speech as the means to suppress unlawful speech.”127 
Under this standard a state presumably could enact 
specific, narrowly tailored restrictions on a sex offend-
er’s use of the Internet, like statutes prohibiting them 
from using websites to contact or gather information 
about a minor. It could not, however, entirely foreclose 
a sex offender’s access to social media on the chance 
that he might use versatile websites to engage in such 
conduct.128

The Court acknowledged that states certainly have 
a legitimate interest in protecting children from sexu-
al predation, “a most serious crime and an act repug-
nant to the moral instincts of a decent people.”129 Leg-
islatures need not sit idly by and allow evils to occur, 
and they can pass laws to protect citizens from sexual 
assault and abuse.130 but the existence of a legitimate, 
compelling state interest “cannot, in every context, be 
insulated from all constitutional protections.”131

A cornerstone principle of the First Amendment is 
that “all persons have access to places where they can 
speak and listen, and then, after reflection, speak and 

listen once more.”132 Social media websites—includ-
ing the nontraditional forums incidentally prohibit-
ed under the law—are some of the most powerful and 
easily accessible means available to private citizens 
to express their views.133 by prohibiting sex offenders 
from accessing this modern public square, with its 
principal sources for news, employment opportuni-
ties, speech, and other exploration of “the vast realms 
of human thought and knowledge,” North Carolina’s 
statute was “unprecedented in the scope of First 
Amendment speech it burdens.”134

Interestingly, the Court expressed an unfavor-
able opinion of collateral consequences135 in general. 
Although it did not elaborate or give any indication 
of a future willingness to readdress the constitution-
ality of these post-conviction “civil remedies,”136 it 
noted “the troubling fact that the law imposes severe 
restrictions on persons who already have served their 
sentences and are no longer subject to the supervision 
of the criminal justice system.”137 Without expressly 
addressing the inherent tension between collateral 
consequences and the jurisprudence regarding the 
rights of convicted criminals,138 the Court recognized 
that it is “unsettling to suggest” that Internet access 
could be so greatly restricted for felons after the com-
pletion of their sentences.139

The Court’s Packingham analysis, if distilled to a 
basic formula applicable to all fundamental rights, is 
essentially this: Statutes infringing on the exercise of 
fundamental rights must be specific and narrowly tai-
lored to further a compelling—or at least an important—
government interest. A law categorically foreclosing 
access to the most powerful and easily accessible means 
of exercising the fundamental right, even if applicable 
only to a subset of citizens who are most prone to abus-
ing the exercise of that right, cannot pass that test.140

If these distilled Packingham principles are applied 
to firearm restrictions, it would seem that states and 
the federal government cannot impose broad, cate-
gorical, and permanent disabilities on the possession 
of all firearms, regardless of a compelling government 
interest in public safety. Instead, restrictions on the 
fundamental right to keep and bear arms must be 
specific and narrowly tailored to address public safe-
ty concerns. At the very least, the Packingham prin-
ciples point any Second Amendment analysis back to 
the historical approach of restricting gun possession 
for a limited subset of persons who pose specific and 
definable risks of future violence and only for such a 
time as that risk continues to exist.
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Just as statutes may not substantially burden more 
speech than is necessary by foreclosing large swaths 
of Internet activity to those who have proved them-
selves likely to victimize others with that activity, 
neither may statutes substantially burden the Sec-
ond Amendment rights of those who have not evi-
denced violent behaviors as a means of curbing gun 
violence generally. This is consistent with McDonald’s 
rejection of arguments maintaining that the Second 
Amendment must be treated differently than other 
provisions of the bill of rights are treated because 
guns are dangerous.141 The right to keep and bear 
arms certainly has public safety implications—but 
so does the right to free speech, as evidenced by the 
restrictions North Carolina sought to impose on that 
right for sexual predators.

This framework, should it be applied to analo-
gous post-sentence-completion Second Amendment 
restrictions, would also vindicate the Sixth Circuit’s 
reasoned historical analysis in Tyler. both Tyler and 
Packingham deal with comparable restrictions on 
Section 922(g)(1)’s ban on gun possession by felons: 
Tyler in its analysis of the same prohibition for a dif-
ferent class of persons and Packingham in the sheer 
breadth and scope of a law seeking to foreclose prin-
cipal means of exercising a fundamental right. both 
opinions connect the legitimacy of restrictions on 
fundamental rights first back to the historical limi-
tations on the particular right and then outward to 
the effectiveness of those restrictions in protecting 
the public. both opinions exhibit a general disfavor 
toward broad, categorical, or permanent restrictions 
on fundamental rights, even for those who reasonably 
deserve closer scrutiny before exercising those rights. 
both opinions, in that way, also undermine interpre-
tations of Heller’s dicta upon which so many lower 
courts have thus far relied.

The Second Amendment right, like most other 
enumerated rights, is not unlimited.142 A compre-
hensive and meaningful analysis of constitution-
ally sound policies for regulating the possession of 
firearms by nonviolent felons is beyond the scope of 
this paper, but it is not unreasonable to suggest that 
some restrictions may be imposed in this regard just 
as Packingham allowed for the possibility of more nar-
rowly tailored restrictions on a sex offender’s First 
Amendment rights. At the end of the day, however, 

the current permanent federal firearms disability 
for nonviolent felons—as well as those implemented 
in many states—cannot survive under a Packingham-
esque framework, and it is Packingham’s framework 
that appears to provide the most stable basis for 
building on Heller and McDonald while still remain-
ing consistent with two centuries of constitution-
al jurisprudence.

Conclusion
The Supreme Court clarified the basic scope of the 

Second Amendment right in Heller and McDonald. It 
is fundamental to the ordered scheme of American 
liberty and applies to individuals in a capacity uncon-
nected to militia service. At its core, it is as much con-
cerned with the private, natural right of self-defense 
as it is with safeguarding against tyranny in a public 
context. It is not an unlimited right, and the limita-
tions of its protections are generally consistent with 
the framework used in First Amendment analyses. It 
is only through the lens of these foundational prem-
ises that Heller’s “longstanding and presumptively 
lawful” dicta ought to be viewed.

When these lines of dicta are placed in their prop-
er context, viewed in light of historical guidance and 
precedent from analogous frameworks, it is difficult 
to make the words mean what many lower courts 
have interpreted them to mean. They are not “analyti-
cal off-ramps” from which politically desirable con-
clusions can be assumed without justification. rather, 
they are nothing more than clear markers of the limi-
tations the Supreme Court placed on itself during its 
initial foray into the uncharted territory of complex 
Second Amendment jurisprudence. Given the core 
principles of Heller and McDonald, the Court’s own 
framework for analyzing analogous rights, and the 
evident historical scope of firearms restrictions, it 
does not appear that these clear markers are perma-
nent fixtures for future Second Amendment battles.

—Amy Swearer is a Legal Policy Analyst in the 
Edwin Meese III Center for Legal and Judicial Studies, 
of the Institute for Constitutional Government, at 
The Heritage Foundation. Special thanks are owed 
to Professors David Kopel and Nelson Lund for their 
gracious advice and comments during the review of 
this paper.
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Endnotes
1. “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” 

U.S. Const. amend. II. Before 2008, the Supreme Court addressed questions directly related to the Second Amendment in only a handful of 
cases, never attempting to define the scope of the right itself. See Houston v. Moore, 18 U.S. 1 (1820) (holding that states have concurrent 
power over the militia where not preempted by Congress); United States v. Cruikshank, 92 U.S. 542 (1875) (holding that the Second 
Amendment applies by its own force only to the federal government); Presser v. Illinois, 116 U.S. 252 (1886) (holding that prohibitions on 
private paramilitary organizations are not unconstitutional infringements on the right to keep and bear arms); United States v. Miller, 307 U.S. 
(1939) (holding that federal regulations banning the possession of weapons ill-suited for use in an organized militia do not violate the Second 
Amendment).

2. See, e.g., Robert J. Spitzer, Lost and Found: Researching the Second Amendment, 76 Chi.-Kent L. Rev. 349, 351 (2000) (“[T]he Second 
Amendment pertains only to citizen service in a government-organized and regulated militia…the regulation of which specifically appertains 
to Congress in Article I, Section 8.”); Keith A. Ehrman & Dennis A. Henigan, The Second Amendment in the Twentieth Century: Have You Seen 
Your Militia Lately?, 15 U. Dayton L. Rev. 5, 30 (1989) (“The ‘right to bear arms’ concerned the ability of the states to maintain an effective 
military, not an individual right to keep weapons for any purpose whatsoever.”). Several federal circuit courts also reiterated this theory in the 
20th century. See Hickman v. Block, 81 F.3d 98 (9th Cir. 1996); United States v. Warin, 530 F.2d 103 (6th Cir. 1976). But see David B. Kopel, 
The Second Amendment in the Nineteenth Century, 1998 B.Y.U. L. Rev. 1359 (1998). A militia-centric theory in reference to Second Amendment 
analogues in state constitutions can be found as early as 1842, but the Supreme Court’s relative silence on Second Amendment issues 
made the establishment of underlying constitutional theory a mostly academic pursuit. See State v. Buzzard, 4 Ark. 18, 29–33 (Ark. 1842) 
(Dickinson, J., concurring); City of Salina v. Blaksley, 72 Kan. 230 (Kan. 1905).

3. 554 U.S. 570 (2008).

4. 561 U.S. 742 (2010).

5. See Heller, 554 U.S. at 581 (“We therefore start with a strong presumption that the Second Amendment right is exercised individually and 
belongs to all Americans.”).

6. See McDonald, 561 U.S. at 778 (“In sum, it is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep and 
bear arms among those fundamental rights necessary to our system of ordered liberty.”).

7. See id. at 749–50 (“[In Heller], we held that the Second Amendment protects the right to keep and bear arms for the purposes of self-
defense…. [W]e hold that the Second Amendment right is fully applicable to the States.”). Section 1 of the Fourteenth Amendment reads, in 
relevant part: “No State shall make or enforce any law which shall abridge the privileges and immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” U.S. Const. amend. XIV, § 1. Before passage of the Fourteenth Amendment, the Bill of Rights applied only to the 
federal government and to federal court cases, and states were not obligated to adopt similar protections for state laws or courts. The “Due 
Process” clause of the Fourteenth Amendment led to a doctrine of incorporation, whereby the Supreme Court would incorporate specific 
parts of certain amendments, making them applicable to the states. See James W. Ely, Jr., Due Process Clause, in The Heritage Guide to the 
Const. (David F. Forte & Matthew Spalding, eds., 2nd ed. 2014), http://www.heritage.org/constitution/#!/amendments/14/essays/170/due-
process-clause (last visited Dec. 18, 2017).

8. See Heller, 554 U.S. at 599, 605; McDonald, 561 U.S. at 768–69. See also id. at 777–78 (describing the ratification of the Fourteenth 
Amendment and the effect of its history on the Second Amendment’s incorporation to the states).

9. The text of the Second Amendment is divided into two clauses, understood in grammatical terms as a prefatory clause and an operative 
clause. Prefatory clauses clarify—but do not limit—the function of the operative clause, which serves as the primary message of the sentence. 
The clause “A well regulated Militia, being necessary to the security of a free State,” is prefatory and is therefore an explanatory principle for 
the operative clause, “the right of the people to keep and bear Arms, shall not be infringed.” In other words, the sentence could be correctly 
rephrased as “Because a well regulated Militia is necessary to the security of a free State, the right of the people to keep and bear Arms shall 
not be infringed.” See Heller, 554 U.S. at 578–81.

10. See, e.g., id. at 582–92 (concluding after grammatical analysis that the few historical examples of the phrase “keep arms” all “favor viewing the 
right to ‘keep Arms’ as an individual right unconnected with militia service”).

11. See id. at 626 (“Although we do not undertake a historical analysis today of the full scope of the Second Amendment….”); id. at 635 (“[S]ince 
this case represents the Court’s first in-depth examination of the Second Amendment, one should not expect it to clarify the entire field…. And 
there will be time enough to expound on the historical justifications for the exceptions we have mentioned if and when those exceptions come 
before us.”).

12. See id. at 635 (“And whatever else [this opinion] leaves to future evaluation, it surely elevates above all other interests the right of law-abiding, 
responsible citizens to use arms in defense of hearth and home.”); id. at 628–29 (“As the quotations earlier in this opinion demonstrate, the 
inherent right of self-defense has been central to the Second Amendment right…. Whatever the reason, handguns are the most popular 
weapon chosen by Americans for self-defense in the home, and a complete prohibition of their use is invalid.” The District’s requirement that 
firearms be kept inoperable is unconstitutional because “[t]his makes it impossible for citizens to use them for the core lawful purpose of self-
defense….”).
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13. The level of scrutiny determines the rigor with which the Court will evaluate claims, and the level employed for judicial review of a law 
or regulation greatly affects the likelihood that it will be struck down as unconstitutional. The most rigorous level is strict scrutiny, which 
historically is applied to claims involving “suspect classifications” of race and national origin and to some claims where a fundamental right is 
at stake. Strict scrutiny places the burden on the government to show that it has a compelling state interest, the law or regulation is necessary 
to achieve the objective, and it is narrowly tailored to achieve that objective. Because this is a high burden, roughly 70 percent of statutes 
and regulations are found unconstitutional when strict scrutiny is applied. See Adam Winkler, Fatal in Theory and Strict in Fact: An Empirical 
Analysis of Strict Scrutiny in the Federal Courts, 59 Vand. L. Rev. 793 (2006). Intermediate scrutiny is less exacting, requiring that the law be 
substantially related to an important government interest. The Supreme Court thus far has explicitly used intermediate scrutiny only for 
classifications involving biological sex and familial legitimacy and regularly uses it within the context of “content-neutral” First Amendment 
restrictions. Rational basis review, the least rigorous level of review, is employed for all other claims and necessitates only that the government 
show a rational relationship between a legitimate state purpose and the disparity of treatment. The Court has not yet articulated a clear 
methodology for classifying which claims will receive intermediate, as opposed to strict, scrutiny. See generally David Smolin, Equal Protection, 
in The Heritage Guide to the Constitution, 511.

14. The Court stated in Heller that the District of Columbia’s ban on possessing operable handguns in the home would “fail constitutional muster” 
under “any of the standards of scrutiny we have applied to enumerated constitutional rights.” Heller, 554 U.S. at 628. However, the majority 
appeared to acknowledge its own evasion of the critical determination of just what standard of scrutiny should apply. See id. at 634 (“[Justice 
Breyer] criticizes us for declining to establish a level of scrutiny for evaluating Second Amendment restrictions.”). Although the Court 
declared in McDonald that the right to keep and bear arms is “fundamental,” it did not explicitly dictate that it would use strict scrutiny when 
evaluating Second Amendment claims, a standard it has applied to all other fundamental rights. See McDonald, 561 U.S. at 789 (“Incorporation 
always restricts experimentation and local variations, but that has not stopped the Court from incorporating virtually every other provision 
of the Bill of Rights…. This conclusion is no more remarkable with respect to the Second Amendment than it is with respect to all the other 
limitations on state power found in the Constitution.”).

15. Heller, 554 U.S. at 634–35 (“We know of no other enumerated constitutional right whose core protection has been subjected to a freestanding 
‘interest-balancing approach’…. A constitutional guarantee subject to future judges’ assessments of its usefulness is no constitutional 
guarantee at all…. The Second Amendment is no different.”).

16. “Dicta” generally refers to statements of opinion or belief that are authoritative but not binding on future cases. Although it is sometimes 
difficult to delineate which parts of an opinion are dicta and which parts constitute binding interpretation, to the extent that legal actors agree 
on the delineation, “future courts could be expected to follow a case’s holding and consider its dicta only to the extent that such discussions 
prove helpful.” See Michael B. Abramowicz & Maxwell L. Stearns, Defining Dicta, 57 Stan. L. Rev. 953 (2005). However, it is not unusual for 
circuit courts to treat Supreme Court dicta—especially from recent cases—as essentially binding on them. See David B. Kopel & Joseph G. 
S. Greenlee, The Federal Circuits’ Second Amendment Doctrines, 61 St. Louis U. L.J. 193, 199–201 (2017); Nelson Lund, The Second Amendment, 
Heller, and Originalist Jurisprudence, 56 UCLA L. Rev. 1343, 1356, n.32 (2009).

17. Heller, 554 U.S. at 625.

18. Id. at 626, n. 26 (“We identify these presumptively lawful regulatory measures only as examples; our list does not purport to be exhaustive.”).

19. For example, the Court made no attempt to explain how restrictions on Second Amendment rights for certain classes of citizens could be 
presumptively lawful, even though restrictions on fundamental rights are generally held to strict scrutiny, a level of judicial review entailing 
a presumption that the law is unconstitutional. The exception has been “time, place, and manner” restrictions on First Amendment rights, 
which are subjected to a specific type of intermediate scrutiny. See, e.g., Ward v. Rock Against Racism, 491 U.S. 781 (1989) (“Our cases make 
clear, however, that even in a public forum the government may impose reasonable restrictions on the time, place, or manner of protected 
speech, provided the restrictions are ‘justified without reference to the content of the regulated speech, that they are narrowly tailored to 
serve a significant government interest, and that they leave open ample alternative channels for communication of the information.’”). These 
restrictions, however, are more akin to laws regulating types of weapons and methods of carry than they are to the total loss of the Second 
Amendment right.

20. Although there are many possible ways to differentiate between violent and nonviolent crimes, the distinction provided by the Federal 
Firearms Act of 1938 is instructive. The act defined “crimes of violence” that disqualified a person from receiving firearms as “murder, 
manslaughter, rape, mayhem, kidnaping, burglary, housebreaking; assault with intent to kill, commit rape, or rob; assault with a dangerous 
weapon, or assault with intent to commit any offense punishable by imprisonment for more than one year.” Federal Firearms Act, 52 Stat. 
1250 § 6 (1938). Arguably, crimes like arson, firearms offenses, drug trafficking, and driving under the influence could be included in such 
a category. The precise distinction is beyond the scope of this paper, which seeks merely to point out that there clearly are crimes that are 
nonviolent in nature. While certainly repugnant from a moral standpoint and worthy of punishment, offenses like fraud, identity theft, larceny, 
violation of parole or probation, extortion, and forgery do not inherently evidence violent behavior.

21. 18 U.S.C. § 922(g) prohibits the possession of firearms by persons who have been convicted of a crime punishable by imprisonment for a term 
exceeding one year; who are fugitives from justice; who have been adjudicated as a mental defective or committed to a mental institution; 
who are unlawfully residing in the United States; who were dishonorably discharged from the armed forces; who have renounced their United 
States citizenship; who are currently under a restraining order; or who have been convicted of a misdemeanor crime of domestic violence. 
There are narrow exceptions for those convicted of felonies related to antitrust violations or unfair trade practices. 18 U.S.C. § 921(a)(20)(A).

22. See 18 U.S.C. § 921(a)(20)(B).
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23. State mechanisms for the restoration of an offender’s firearm privileges are both varied and complex. Restoration approaches range from 
automatic restoration under state law upon completion of a sentence (Minnesota) to a permanent disability for certain offenses that cannot 
be removed even by a pardon (California). For a complete overview of the various methods for restoration of state firearm privileges, see 
Restoration of Rights Project, State Law Relief from Federal Firearms Act Disabilities, Collateral Consequences Resource Center (May 2017), 
http://ccresourcecenter.org/state-restoration-profiles/50-state-comparisonstate-law-relief-from-federal-firearms-act-disabilities/.

24. In a significant number of states, a gubernatorial pardon is either de jure or de facto the only means of having one’s firearms rights restored. 
See id. It is sometimes not enough that nonviolent felons are entitled under state law to possess firearms. For example, under Alabama 
state law, only persons convicted of violent crimes are subject to state firearms disabilities, and only for handguns. However, even these 
state offenders—entitled under state law to possess all firearms—remain subject to the federal firearms disability unless the state of 
Alabama restores all of the offender’s civil rights in their entirety. See Caron v. United States, 524 U.S. 308 (1998) (holding that even though 
Massachusetts restored petitioner’s right to possess long guns, because Massachusetts withheld the restoration of handgun possession 
rights from the petitioner, “[f]ederal law uses this state finding of dangerousness in forbidding petitioner to have any guns” and the federal 
firearms disability still applied to petitioner).

25. While pardons are not technically “unobtainable,” their accessibility has declined to the extent that some scholars deem them “phantom 
remedies.” See, e.g., Tara Adkins McGuire, Disarmed, Disenfranchised, and Disadvantaged: The Individualized Assessment Approach as an 
Alternative to Kentucky’s Felon Firearm Disability and Other Arbitrary Collateral Sanctions Against the Non-Violent Felon Class, 53 U. Louisville L. Rev. 
89 (2014); Margaret Colgate Love, Paying Their Debt to Society: Forgiveness, Redemption, and the Uniform Collateral Consequences of Conviction 
Act, 54 How. L.J. 753 (2011). Particularly for those convicted of federal felonies, the odds of receiving a presidential pardon are grim: Between 
1980 and 2010, fewer than 1,400 individuals were pardoned under the federal system, a mere 8 percent of all who applied. See Presidential 
Clemency Actions by Administration: 1945 to Present, U.S. Dep’t of Justice (Oct. 11, 2017), https://www.justice.gov/pardon/clemency-statistics; 
see also Paul J. Larkin, Jr., Revitalizing the Clemency Process, 39 Harv. J.L. & Pub. Pol’y 833 (2016). Applicants for gubernatorial pardon in many 
states should also have little cause for hope. See Restoration of Rights Project, Characteristics of Pardon Authorities, Collateral Consequences 
Resource Center (Aug. 2017), http://ccresourcecenter.org/state-restoration-profiles/50-state-comparisoncharacteristics-of-pardon-
authorities/.

26. Only federal law can nullify the effect of a federal conviction, and the Supreme Court has upheld this standard even though Congress for 
decades has not funded the sole mechanism available to remove a federal felon’s firearm disability. See Beecham v. United States, 511 U.S. 368 
(1994) (reasoning that states cannot restore the civil rights of federal felons, even where there is no federal restoration procedure, because it 
cannot be assumed that Congress intended all felons in every jurisdiction to have access to such restoration).

27. In a notably short opinion, the 11th Circuit determined that it did not matter that the petitioner utilized a gun in self-defense, because he 
was excluded from the class of citizens covered by the Second Amendment. United States v. Rozier, 598 F.3d 768, 771 (2010). The court did 
not utilize the two-pronged test described below, instead concluding that petitioner was categorically excluded from Second Amendment 
protections even after an assessment that “felons do not forfeit their constitutional rights upon conviction.” Id. It did not expound on how a 
felon who did not forfeit his constitutional rights upon conviction nevertheless permanently forfeited upon conviction the entirety of his right 
to keep and bear arms for self-defense. Similarly, the Third Circuit accepted Heller as holding unequivocally that “the Second Amendment 
offers no protection for…possession by felons and the mentally ill,” apparently giving its presumptions conclusive effect. See United States v. 
Marzzarella, 614 F.3d 85 (3d Cir. 2010).

28. For a complete history of this two-part test’s development in the federal circuit courts, as well as analysis of minor distinctions in their 
language, see Kopel & Greenlee, supra note 16, at 212–229.

29. See, e.g., Marzzarella, 614 F.3d at 89 (“First, we ask whether the challenged law imposes a burden on conduct falling within the scope of the 
Second Amendment’s guarantee.”).

30. See, e.g., id. at 89 (“If it does not [burden conduct protected by the Second Amendment], our inquiry is complete. If it does, we evaluate the 
law under some form of means-end scrutiny.”)

31. For a thorough examination of how some lower courts have essentially adopted the approach set forth in Justice Breyer’s dissent but explicitly 
rejected by the majority, see Allen Rostron, Justice Breyer’s Triumph in the Third Battle Over the Second Amendment, 80 Geo. Wash. L. Rev. 703 
(2012).

32. A notable exception to this is Holloway v. Sessions, which at the time of publication is pending before the Seventh Circuit. In Holloway, the U.S. 
District Court for the Middle District of Pennsylvania declared that § 922(g)(1) is unconstitutional as applied to the Petitioner, who more than 
10 years earlier had been convicted of his second DUI. Holloway v. Sessions, No. 1:17–CV–81 (M.D. Penn. Sept. 28, 2018). Under Pennsylvania 
law, this second DUI, while a misdemeanor, carried a maximum sentence of five years imprisonment. Id. at 7. The petitioner was sentenced to 
the mandatory minimum of 90 days in jail, which he was allowed to serve under work-release—the most lenient punishment allowed under 
the circumstances. Id. at 3–4. While this conviction would not have disqualified him from firearm possession under state law, the petitioner 
was disqualified under § 922(g)(1) and therefore had his firearm application denied following a mandatory background check. Id. at 4, 11–12. In 
declaring the statute unconstitutional as applied to the petitioner, the district court noted, among other things, that “under Pennsylvania law, 
actual or attempted violence is not an element of driving under the influence at the highest rate of alcohol” and that the offense was therefore 
nonviolent despite its potential for perilous or tragic outcomes. Id. at 9. The district court’s analysis of the various factors weighing for or 
against petitioner’s disarmament nearly mirrors the Sixth Circuit’s analysis in the context of § 922(g)(4), referenced below.

33. 848 F.3d 614 (4th Cir. 2017).
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34. Id. at 626.

35. Id. (referencing Binderup v. Attorney General, 836 F.3d 336 (3d Cir. 2016)).

36. Id.

37. 633 F.3d 168 (3d Cir. 2011).

38. Barton had previous convictions for possession of cocaine with intent to distribute and for receipt of a stolen firearm. Id. at 170. The court 
concluded that these were substantially similar to violent crimes, rendering unpersuasive any claim by Barton that he was no more likely to 
commit a crime of violence than were other members of society. Id. at 174.

39. Id. at 174. See also Schrader v. Holder, 704 F.3d 980 (D.C. Cir. 2013) (holding that section 922(g)(1) is constitutional as applied categorically 
to common-law misdemeanants but also noting that the court “would hesitate to find” a 64-year-old veteran with a single four-decade-old 
violent misdemeanor conviction to be “outside the class of ‘law-abiding, responsible citizens’” protected by the Second Amendment).

40. 836 F.3d 336 (3d Cir. 2016).

41. Id. at 349.

42. Id. at 350.

43. Id.

44. 614 F.3d 638 (7th Cir. 2010).

45. Id. at 640.

46. Skoien had twice been convicted of domestic battery against two different women and was arrested for unlawful possession of multiple 
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