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Abstract

The huge expansion of government by Congress, aided by Presidents
of both parties and rubber-stamped by the Supreme Court, has cre-
ated a requlatory and administrative behemoth with enormous power
over the lives of individual Americans. Judges use their authority to
implement their own public policy choices as if they were superlegisla-
tures or a superexecutive, usurping the role of Congress, and Congress
has delegated significant authority to an administrative state that is
now the fourth branch of government, composed of powerful agencies
filled with bureaucrats who are unaccountable to the people through
our election process. The vital question is this: How can we rein in an
overbearing bureaucracy and reinvigorate the rule of law that is fun-
damental to a free people?

KIM R. HOLMES: I am Kim Holmes, the Executive Vice President
of the Heritage Foundation. It is really a pleasure and a privilege to
welcome all of you here today. Since 1981, The Heritage Foundation
and the Bradley Foundation have enjoyed a very close and productive
relationship. We have shared values, and we certainly have a deep and
abiding love for the Constitution. We have worked in ways large and
small that are doing much to preserve and strengthen a nation that
all of us so dearly love.

You are here today for the State of the Constitution Symposium.
We have two panels with an exciting roster of speakers, and we have
the first speakers here already fired up and ready to go.

These and similar initiatives advance the mission of building an
Americawhere freedom, opportunity, prosperity, and civil society flourish.
Now, as always, we must remain vigilant in our support of the Constitution
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KEY POINTS

m Today, the President and his sub-
ordinates—including innumera-
ble regulatory and administrative
agencies and multiple staffs in
the Executive Office of the Presi-
dent—not only execute our laws,
but also write laws in the form
of rules and adjudicate disputes
that arise under their rules.

m This administrative state has
come into being not through
executive seizures of power
but rather through con-
gressional grants of power
through delegation.

m Beginning in the early 1970s, new
health, safety, and environmental
regulatory agencies were vested
with de facto lawmaking powers
far beyond those of the Progres-
sive and New Deal eras.

m The threat to civil liberties from
this consolidation of power
includes issues concerning agen-
cy enforcement. Administrative
agencies offer fewer due-process
protections than courts do.

m Process rules like voter ID,
recalls, redistricting, early voting,
and same-day registration are
critical. You transform a country
by transforming the rules that
govern the election process.
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ach year, the Lynde and Harry Bradley

Foundation sponsors a discussion of an
important topic critical to the future of the
nation before the annual awarding of the Bradley
Foundation Prizes. On May 15, 2018, The Heritage
Foundation was honored to host the symposium
and the Bradley Foundation at its offices in Wash-
ington, D.C., with two panels of speakers. The sub-
ject of the 2018 Bradley Symposium was the nev-
er-ending expansion of the administrative state
that has been enabled by Congress and the signif-
icant threat to liberty, freedom, and the rights of
American citizens that this expansion poses. The

About the 2018 Bradley Symposium

failure to adhere to the structural limitations and
assigned responsibilities of the Constitution by

all three branches of the federal government has
facilitated the breakdown of the rule of law. As a
result, an out-of-control, unaccountable federal
Leviathan is intruding more and more into every
aspect of our society and the personal and busi-
ness affairs of Americans. The Bradley Foundation
invited six leading experts to discuss the extent of
this problem and what must be done to restore a
constitutional republic of limited government that
provides freedom, liberty, and opportunity to all of
its citizens.

as the foundation of the American experiment, a foun-
dation that is constantly under attack, constantly being
challenged, constantly being reinterpreted in ways that
subvert the intentions of the Founders of this nation.
There have been threats throughout the history of the
nation, but we have faced them each time. We have risen
to the occasion. So long as we have initiatives like this,
I think we will continue to do so.

That is why it is certainly important to have this
partnership, and thatis why today’s events are so impor-
tant. I would like to offer a special thanks to the Bradley
Foundation’s team for making this possible. And please
join me in around of applause for Rick Graber, the Presi-
dent; Carl Helstrom, the Vice President; Jessica Dean,
Vice President and former Heritage alum; and Dianne
Sehler, the Special Assistant and the Conference Direc-
tor. So, please join me in a welcome applause.

Now I ask Ed Feulner, the founder and former
President of The Heritage Foundation, to come up
and say a few words.

EDWIN J. FEULNER: Thank you, Kim. Welcome,
everyone, to The Heritage Foundation, to our Douglas
and Sarah Allison Auditorium.

This morning, it’s my great pleasure to welcome
you to this annual symposium. Those of you who are
here for the first time should know that this is the sev-
enth symposium in this annual series. Last year, the
discussion was on “The Future of Education Reform;”
2016 was “The Future of Work in America;” 2015 was

“The Future of Higher Education;” 2014 was “Amer-
ica’s Prospects: Promise and Peril;” and 2013 was
entitled “Are We Freer Than We Were Ten Years Ago?”

I would be remiss if I didn’t note that 2013 was a
particularly memorable year for the Bradley Prize
and the Bradley Foundation for me personally since
it was the 10th anniversary of the Bradley Prize cel-
ebration, and I was a winner of a Bradley Prize. So
2013 was very special.

In 2012, the Bradley Foundation held its inaugural
symposium in honor of Bradley Prize winner James
Q. Wilson, who had recently passed. To my mind, it is
noteworthy that one of our key panelists here today
on this first panel, Chris DeMuth, was the person
who really pulled that first panel discussion back in
2012 together. So welcome back, Chris, my former col-
league when we were both running our own institu-
tions. I remember one time when Chris said to me he
wished that the American Enterprise Institute had as
many supporters as The Heritage Foundation had. I
replied immediately, saying, “I wish we had the aver-
age-sized donation that AEI had.”

Itis an amazing and distinguished series of meet-
ings that have been held over these last seven years,
and I know that today’s speakers will live up to the
incredible standards of their predecessors as we enjoy
an intellectual feast on the subject of the state of the
Constitution. Regarding today’s theme, again on a
personal note, when I served as President of Heritage
first time around, the most popular gift token that we
offered to our 600,000 members was a free copy of the
Constitution. As my colleagues here know, I always
carry mine around.

Over those years, we distributed more than 4 mil-
lion copies of the Constitution. I only had one concern.
One year we were in Chicago, and one of our longtime
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supporters came up to me and said, “Oh, Dr. Feulner,
thanks so much for sending me a copy of the Heritage

Constitution.” I said, “No, ma’am. That’s America’s

Constitution, not the Heritage Constitution.” But we

believe very strongly in it. That is why Hans von Spak-
ovsky and everyone in our Edwin Meese III Center for

Legal and Judicial Studies are such an integral part

of everything we do here at Heritage.

This is an incredible and phenomenal panel of
experts. Introducing them today and chairing the
panels is my long-time senior colleague Hans von
Spakovsky. The Honorable Hans von Spakovsky is a
former member of the Federal Election Commission,
former senior member of the Justice Department
in the Civil Rights Division, an expert on the First
Amendment to the Constitution, on election reform
questions, and a host of other important policy issues.
He is the author of several books with John Fund, who
is here today, including Who’s Counting? How Fraud-
sters and Bureaucrats Put Your Vote at Risk, which was
published by Encounter Books, an organization not
unknown to the Bradley Foundation, and Obama’s
Enforcer: Eric Holder’s Justice Department, published
by HarperCollins in 2014.

HANS VON SPAKOVSKY: Welcome to The Heritage
Foundation. This symposium is about the state of the
Constitution. We should all remember that it was 231
years ago, September 17,1787, that 39 very brave men
signed anew charter organizing the government of a
unique nation.

The Constitution is the greatest political docu-
ment for freedom ever written. It is simple, power-
ful, elegant, and wise. William Gladstone, the great
British Prime Minister, called it “the most wonderful
work ever struck off at a given time by the brain and
purpose of man.”

The Constitution has endured for over two cen-
turies, and it remains revered by Americans and
admired by people around the world. It is the guard-
ian of our liberty. When it is no longer adhered to,
when Congress, the President, and the courts regard
it with disdain, we lose our liberties as the rule of law
breaks down and government grows ever stronger
and restricts our rights, our liberties, and our free-
dom. Today, we face multiple, serious internal threats
to our constitutional, republican form of government.

During the ratification process, many were wor-
ried that the new national government would be
too powerful. James Madison said, however, that

the Constitution would create only a government of
strictly limited powers. Would James Madison rec-
ognize America today, or would he be horrified by a
federal government far larger and far more powerful
than the English Crown that he fought for eight years?

The huge expansion of government by Congress,
aided and abetted by Presidents of both parties and
rubber-stamped by the Supreme Court since the
1930s, has transformed us into a regulatory and
administrative behemoth that has enormous power
over the everyday lives and livelihoods of individual
Americans. We all see the dangers posed by judges
who do not recognize the limits on the power of gov-
ernment in the Constitution and who use their judi-
cial authority to implement their own public policy
choices as if they are superlegislatures or a superex-
ecutive, usurping the role of Congress.

We had a President in place for eight years who
refused to recognize any limits on his power or the
power of the federal government and engaged in uni-
lateral actions intended to transform America into
his version of a Progressive utopia where we have a
Constitution in name only.

We have had a Congress in place for decades that
has acted the same way, passing laws far beyond the
scope of the limited powers it was granted in the
Constitution. It has delegated much of its author-
ity to an administrative state that is now the fourth
branch of government, composed of powerful inde-
pendent agencies. These agencies are filled with
bureaucrats with the equivalent of lifelong tenure
who are unaccountable to the people through our
election process.

All of these developments share a common char-
acteristic: a view of federal power that is unlimited,
unconstrained, and unrestricted. The Bradley Foun-
dation has assembled some of the foremost scholars
and practitioners in the country to discuss how far we
have strayed from the Constitution and the structural
system it set up both to govern our nation and to pro-
tect the liberty of its people.

The vital question for our speakers today is this:
What can we do to rein in the power of an overbear-
ing bureaucracy and reinvigorate the rule of law that
is fundamental to a free people?

—Hans von Spakovsky is Manager of the Election
Law Reform Initiative and a Senior Legal Fellow in the
Edwin Meese III Center for Legal and Judicial Studies,
of the Institute for Constitutional Government, at The
Heritage Foundation.
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Panel I: Drowning in Bureaucracy

The Administrative State:

Congress as Coconspirator

CHRISTOPHER DeMUTH: Our topic this morn-
ing is the administrative state. That does not mean

we will be discussing the current state of administra-
tive methods or the problems of administering state

agencies. “Administrative state” is a constitutional

pejorative. We use it to describe something we do not

like: the migration of lawmaking from the Congress

to the executive branch and of adjudication from the

judiciary to the executive.

The President is charged by the Constitution with
faithfully executing the law. But today the President
and his subordinates—now including innumerable
regulatory and administrative agencies and mul-
tiple staffs in the Executive Office of the President—
not only execute our laws, but also write laws in
the form of rules and adjudicate disputes that arise
under their rules. This consolidation is an affront to
the separation-of-powers scheme the Framers estab-
lished. It has led to many proposals for constitution-
al restoration.

My argument is that the administrative state is
primarily the creation of Congress. It has come into
being not through executive seizures of power but
rather through congressional grants of power, a pro-
cedure lawyers call “delegation.”

One could have been forgiven for not seeing this
during the Barack Obama years. Every modern Presi-
dent and every regulatory agency has sometimes, in
the heat of pursuing an urgent or cherished goal, over-
stepped the bounds of the authorities given to them by
Congress in statutory law. But President Obama and
his regulatory officials made it an open and notori-
ous practice, a matter of routine, a critical component
of many of the most important policy departures of
his second term. During that period, it seemed that
we might be witnessing a new stage of constitutional
evolution: government by executive decree.

President Donald Trump, however, seems intent
on restoring at least the status quo ante. His Admin-
istration has withdrawn several of the Obama Admin-
istration’s most brazen extrastatutory ventures, such
as the Environmental Protection Agency’s Clean
Power Plan and the Education Department’s campus
sex and bathroom etiquette rules; it is proposing to
replace them with new policies that hew to the rel-
evant statutes and to do so through the requirements

of the Administrative Procedure Act that the previ-
ous Administration frequently ignored. And in two

critical cases—President Obama’s Deferred Action for

Childhood Arrivals (DACA) decree and his expendi-
ture of billions of dollars on Obamacare cost-sharing

without congressional appropriation—he has not only
withdrawn the policies but sent them back to Con-
gress where they belong. He has said that he would

be happy to see these policies adopted in legisla-
tion so long as they were part of larger health care

and immigration reforms that included some of his

own priorities.

Now here is the interesting thing: President
Trump’s steps toward legislative restoration have
been at least as controversial—even on Capitol Hill—
as were President Obama’s legislative seizures. Presi-
dent Obama’s actions were shocking to constitutional
loyalists, yet they were also understandable. He was
going with the flow of decades of congressional policy-
making delegation. He was building on several imme-
diate precedents in the Bush 43 Administration, such
as using financial bailout funds from the Troubled
Asset Relief Program created by the Emergency Eco-
nomic Stabilization Act of 2008 to prop up automo-
bile manufacturers.

In contrast, President Trump’s actions are unfa-
miliar: He is asking Members of Congress to make
controversial, politically risky decisions that many of
them would clearly prefer to leave to others.

A brief refresher in regulatory history will show
how we have arrived at this curious state.

The regulatory agency, which first appeared in the
late 19th and early 20th centuries, is often thought of
as an embodiment of Woodrow Wilson Progressivism.
The essential idea was that modern times demanded
expert, detached, agile administration in place of the
amateur, parochial, oafish decisions of elected legis-
latures. But that is academic storytelling. The early
regulatory agencies, beginning with the Interstate
Commerce Commission in 1887, were all creatures of
Congress, conceived and enacted with little executive
input or perspective.

Far from being neutral and aloof, the agencies
were mini-legislatures with partisan balance, highly
porous to interest-group influence, reporting direct-
ly to Congress and supposedly “independent” of the
executive branch. When Theodore Roosevelt and
Wilson arrived on the scene, they provided strong
rhetorical support but continued to leave the heavy
policy lifting to Congress. For example, President
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Wilson'’s greatest Progressive triumph, the Federal
Reserve Act, was a thoroughly congressional measure
with designed-in roles for private banks and region-
alinterests.

When the Depression arrived, FDR and his New
Dealers were actively involved in establishing the
next generation of regulatory agencies, but they
largely adopted the existing template for independent
commissions, most prominently the Securities and
Exchange Commission, Federal Communications
Commission, and Civil Aeronautics Board. The big
exception was FDR’s cherished National Industrial
Recovery Act, a highly centralized executive enter-
prise that the Supreme Court unanimously held
unconstitutional in Schechter v. United States, which
remains good law even today.!

Congressional delegation became dramatically
more expansive beginning in the early 1970s. Rich-
ard Nixon established the Environmental Protec-
tion Agency by reorganizing existing agencies, but its
statutes, such as the Clean Air Act, were thoroughly
congressional in their authorship, as were those of
the profusion of new agencies Congress created on
its own, such as the National Highway Transporta-
tion Safety Administration, Occupational Safety
and Health Administration, and Consumer Product
Safety Commission. And the new health, safety, and
environmental regulatory agencies were vested with
de facto lawmaking powers far beyond those of the
Progressive and New Deal eras.

The Interstate Commerce Commission would
use laborious adjudicative procedures to decide,
say, whether to permit a second trucking company
to haul shoes from Lowell, Massachusetts, to Fort
Wayne, Indiana (its decision would usually be “No”).
In contrast, the EPA would use informal “notice-and-
comment rulemaking” to issue complex, nationwide
pollution controls costing hundreds of millions of
dollars—rules that applied to entire industries and
profoundly affected their operations, competitive
structures, and prices.

From 1970 onward, most of the new agencies
were headed, in place of a bipartisan commission, by
a single administrator serving at the pleasure of the
President; this arrangement fostered much more effi-
cient, discretionary, profuse regulating and kindled
the transformation of the President into lawmaker in
chief. The scope and autonomy of executive branch
lawmaking grew over time, culminating (so far) in the
Dodd-Frank and Affordable Care Acts of 2010.

These developments are celebrated as great civi-
lizational advances by Progressive law professors
and political activists, but they were accompanied
by parallel developments in Congress’s exercise of
its financial powers which almost no one celebrates.
Alsobeginning in the early 1970s and gathering force
over the decades, Congress abandoned regular bud-
geting and appropriations and permitted the feder-
al government to operate deeply in the red, in good
times as well as bad, for the first time in American
history; eventually, it began to delegate even its taxing
and borrowing powers to executive officials.

The comprehensiveness of Congress’s abdica-
tions suggests that something systematic is afoot
and has prompted a wide range of research, scholar-
ship, and advocacy in the academy and at the think
tanks. Columbia’s Philip Hamburger received one
of last year’s Bradley Prizes in part for his power-
ful work, Is Administrative Law Unlawful? George
Mason’s Neomi Rao, who has shown how the Supreme
Court’s lax “nondelegation doctrine” encourages con-
gressional nonfeasance, is now President Trump’s
regulatory policy czarina. The venerable Federalist
Society, another Bradley Prize laureate, has launched
an ambitious Article I Initiative for congressional
reform, as has the feisty young R Street Institute.
Heritage, Hudson, AEI, the Competitive Enterprise
Institute, Cato, and others are pulling oars in these
waters. Brookings has been promoting bipartisan
budget-process reform for many years.

The congressional reform movement has gener-
ated many concrete ideas for helping Congress reas-
sertits lawmaking and financial powers and reinvigo-
rate its oversight of executive branch activities. These
include returning internal authority from party lead-
erships to authorizing and appropriating committees
and reempowering their chairmen, beefing up profes-
sional staffs, creating specialized offices for regulato-
ry oversight and scientific assessment on the model of
the Congressional Budget Office, replacing the tooth-
less 1974 Budget Control Act with more disciplined
budgeting procedures, and reforming the Senate’s
filibuster and other rules that have transformed it
into a 60-vote assembly for most legislative business.

In the regulatory sphere, the Big Bertha of con-
gressional reengagement is the Regulations from
the Executive in Need of Scrutiny Act (the REINS
Act), which would require that major agency rules be
approved by both houses under expedited procedures
and up-or-down floor votes before they could take
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effect. Before 1983, Congress subjected many execu-
tive branch decisions to a “legislative veto” by vote
of either chamber or both concurrently. In that year,
in INS v. Chadha, the Supreme Court held the pro-
cedure unconstitutional on grounds that Congress
could change federal policy only through formal leg-
islation—that is, by affirmative vote of both chambers
and presentment to the President.?

REINS is a Chadha-compliant one-house legisla-
tive veto, achieved at the cost of Congress’s precom-
mitting itself to time-constrained floor votes on all
major rules in place of the option to veto rules at its
discretion. REINS has passed the House many times,
and President Trump has endorsed it—but mainly as
symbolic gestures, for the Senate has been indisposed
even within the Republican Conference. Recently,
Senator Mike Lee of Utah has proposed a targeted
REINS-like procedure for President Trump’s revi-
sions of import tariffs. He has found few takers even
though many Republicans as well as Democrats
claim to be strongly opposed to the President’s tar-
iff campaign.

The congressional reform movement, impressive
as it is on paper, has one serious problem: Congress
wants no part of it. Most Members of Congress are
content with the current arrangements, which is
really not surprising because, as we have seen, it is
Congress that has made those arrangements. Two
years ago, Senator Lee launched an ambitious Article
I Project dedicated to reviving Congress’s very own
constitutional prerogatives and reestablishing sepa-
ration-of-powers government. The project attracted
a grand total of nine Senators and Representatives,
some of whom have since announced their retire-
ments; despite Senator Lee’s great energy and intel-
ligence, it has gone nowhere.

The fact is that most Members of Congress are
uninterested in, or positively averse to, reclaiming
their Article I powers. Passing laws and budgets and
maintaining fiscal discipline is hard, often thankless
work. One must pay attention to colleagues with dif-
fering and often conflicting views and interests, forge
compromises that no one is entirely happy with, and
explain one’s half-a-loaf votes to disappointed, single-
minded donors and supporters.

But today’s representatives wish to be recognized
asindividuals, not as participants in a murky process
of collective choice. They have discovered that it is
more gratifying—and safer to their electoral pros-
pects—to toss political hot potatoes to the executive

branch, quietly lobby the agencies from case to case,
and then loudly cheer or condemn the agencies’ deci-
sions for the delectation of their supporters. Not actu-
ally paying for the programs they have championed

and voted for is another means of easing the burdens

of office.

All of this has shortened the legislative workweek
to about two-and-a-half days. This leaves ample time
for the legislators’ new business model: presenting
a strong personality on talk shows and social media,
networking with commercial and ideological affin-
ity groups, fundraising, giving speeches and writing
books, and in general strutting and fretting on the
national stage as if they were running for President
(which, in fairness, they often are).

What I have just said may sound terribly harsh,
so let me emphasize that Members of Congress have
been adapting to circumstances of modern society
and politics over which they have little control. In our
rich, educated, interconnected, technologically adept
society, many more citizens have become politically
engaged and organized. The range of issues they care
about has expanded dramatically, as have the possi-
bilities of effective political action on behalf of every
cause. As a result, many more issues—involving per-
sonal health and safety, environmental quality, indi-
vidual dignity, and group identity and participation—
have crowded into the national public square.

Since the early 1970s, Congress has been over-
whelmed by many more policy demands than a rep-
resentative legislature can possibly manage. An old-
fashioned Congress might simply have rebuffed many
of the new importunings, but today’s Congress is pop-
ulated by Members who are technologically equipped
to “represent” the proliferating new causes as indi-
vidual activists. Their essential technique has been
to create a new agency for every new cause. Execu-
tive agencies, in contrast to Congress, are special-
ized, hierarchical, and focused. Because each one is
concerned with a much narrower range of policy dis-
agreement than Congress as a whole, they can make
law with greater dispatch, and they can be multiplied
essentially without limit. The administrative state
has permitted our federal government to grow apace
with the growth of political demands.

The difficulty for the reformer is that Congress
has enormous formal powers but no duties other
than to represent. The President is directed to faith-
fully execute the laws and protect the Constitution,
judges to resolve cases and controversies that come
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before them and explain their decisions, but Mem-
bers of Congress take direction only from voters, suf-
ficiently to get reelected. They hold most of the consti-
tutional marbles but don’t have to do anything with
them. Holding hearings, passing laws, setting budgets,
checking and balancing or just rubber-stamping the
Executive—these are all options, not duties. Congress
is a purely reactive, discretionary institution.

My conclusion is that congressional restoration
will have to come from the outside. A less deferential
attitude from the courts toward congressional delega-
tion and agency discretion would certainly help. Aless
deferential attitude from the President toward con-
gressional buck-passing would be even better. Mitt
Romney, when he was running for President, vowed
to follow the REINS procedure even if Congress had
not enacted it as law: That is, he would send major
new rules to Congress and issue them only if both
houses approved.

President Trump has not gone this far, but in
returning DACA and Obamacare appropriations to
Congress on constitutional grounds, he has made an
excellent start. He could follow up by sending Con-
gress major regulations simply on grounds that their
national importance merited congressional consent.
He could say that he would issue the rules only if
both houses approved them in 60 days or unless one
or both houses had disapproved them. The Trump
Administration is facing many regulatory decisions
in the coming years that will be good candidates for
formal congressional participation—on greenhouse
gas policy, financial regulation, infrastructure per-
mitting, energy efficiency rules, and automobile emis-
sions, fuel, and mileage standards.

In many of those cases, the Administration on its
own will be constrained by statutory or case law from
adopting rules that are as clear and beneficial as it
would like. Here a REINS-like procedure could have
an additional attraction. A rule that has been enacted
by Congress and signed by the President will be statu-
tory law, and courts will be most unlikely to strike it
down on other than constitutional grounds. In this
manner, REINS could be a vehicle not only for con-
gressional accountability, but also for incremental
legal reform.

The procedure I suggest is open to several objec-
tions. Congress would not take kindly to the initia-
tive: For a foretaste, consider the outraged reaction to
President Trump’s having referred a few minor spend-
ing rescissions for congressional approval under an

established statutory procedure. In the absence of
the congressional precommitments of a REINS stat-
ute, Congress would be under no obligation to bring

rules directly to the floor for votes or to refrain from

amending them. The Administration’s choice of rules

to refer to Congress would surely involve political and

partisan considerations, and charges of opportunism

would provide an excuse for ignoring the referrals.

The answer to these objections is that routine vot-
ing on consequential national policies is the sine qua
non of congressional rehabilitation and that the Presi-
dent is in a better position than any other group or
institution to get the training underway. Notice that
the process would involve precommitment from the
executive branch: The agencies would fashion their
rules with an eye to attracting two legislative majori-
ties, and the President would announce that he would
issue the rules only if Congress approved them as
written within a certain time period.

If the Administration were to do this as a regular
practice and submit a steady flow of important reg-
ulations for legislative approval, a strategy of con-
gressional passivity would eventually break down.
If Members became acquainted with the experience
of standing up and being counted and surviving the
angry tweets and blogs of interest groups and ideolog-
ical warriors to vote another day, they would eventu-
ally take an interest in setting the terms of the refer-
rals in a REINS statute of their own.

The private sector has taught us in recent decades
that genuine innovation often requires disruption
from the outside. With a disrupter in chief in the
White House, now would be a good time to apply that
lesson to congressional revival.

—Christopher DeMuth is a Distinguished Fellow
at the Hudson Institute and past President of the
American Enterprise Institute. He is a recipient of the
2017 Bradley Prize.

The Administrative Threat

to Civil Liberties

ROBERT ALT: In Federalist 47, James Madison

observed, “the accumulation of all powers, legislative,
executive and judiciary, in the same hands whether
of one, a few or many...may justly be pronounced the

very definition of tyranny.”® To protect against this

risk, the Founders drafted a Constitution that divid-
ed powers, granting to Congress enumerated legisla-
tive power, to the President the executive power, and

to the courts the judicial power. The constitutional
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system devised by the Founders was not built to pro-
mote efficiency. It was built to protect liberty.

Students familiar with America’s constitutional
history are then faced with a conundrum provided by
the countless acronyms that populate this town. Take,
for example, the granddaddy of federal agencies: the
FTC, or Federal Trade Commission, founded in 1914.
The FTC promulgates regulations that have the force
of law to bind individuals—the exercise of legislative
power. But the members of the FTC are not elected
pursuant to requirements of Article I of the Consti-
tution, which sets the qualifications for those who
exercise legislative power—i.e., Members of Congress.
Furthermore, the regulations issued by the FTC do
not meet the Constitution’s requirements for legisla-
tion—namely, of bicameralism and presentment. The
FTC then investigates violations of the very regula-
tions that the FTC itself drafted and brings enforce-
ment actions for alleged violations—quintessentially
executive powers. Finally, the FTC hears complaints
issued by the commission for violations of regulations
drafted by the commission—the exercise of judicial
power—despite the fact that the administrative law
judges lack life tenure, fixed compensation, or confir-
mation to a court established to exercise the judicial
power under Article III of the Constitution. And thus,
in one agency, we have legislative, executive, and judi-
cial powers comingled.

Or take the Bureau of Consumer Financial Pro-
tection (better known as the Consumer Financial
Protection Bureau, or CFPB), an agency designed to
be so independent that it is funded not by Congress
directly, but by the Federal Reserve, and its head is
removable only for cause. Indeed, it is so independent
that when Acting Director Mick Mulvaney recently
appeared before Congress, he took the opportunity
to remind both the House and the Senate that given
his independence, he could ignore any and all of their
questions should he choose to do so.*

The Founders knew that such a gradual slide to
consolidation of power was arisk. In Federalist 51, the
Founders argued that “[t]he great security against a
gradual concentration of the several powers in the
same department consistin giving to those who admin-
ister each department, the necessary constitutional
means and personal motives to resist encroachments
of the others.”® Or, to put it more bluntly, “[ajmbition
must be made to counteract ambition.”

But as Chris DeMuth has ably demonstrated on
this panel, Congress has become a coconspirator

rather than a zealous guardian of its own preroga-
tives, and the Supreme Court, through deference to
agency determinations of the law, has done little bet-
ter. Indeed, Congress and the courts have developed
alevel of codependency that, to use the parlance of
modern times, requires therapy.

Why is such a strong remedy necessary? Going
back to Madison, because the concentration of power
leads to tyranny. Now, words like “tyranny” sound a
little strange and extreme to our modern ears, and so
instead let us say it leads to the denial of civil rights
and civil liberties. The examples are myriad. Take, for
example, free speech. The Federal Election Commis-
sion (FEC) promulgates and enforces regulations that
have the effect of restricting the freedom of speech.
Just last month in Federal Election Commission v.
Jeremy Johnson and John Swallow, a district court
struck down an FEC regulation purporting to create
aiding and abetting liability that the FEC sought to
use against advisers, despite the fact that Congress
did not authorize the agency to create such liability.”

Or take, as another example, freedom of religion.
In Burwell v. Hobby Lobby Stores,® the Supreme Court
found that a mandate requiring employers to provide
no-cost coverage for contraception for female employ-
eesviolated the Religious Freedom Restoration Act—a
law designed to prevent the government from substan-
tially burdening the exercise of religion. But the man-
date was not a “law” issued by Congress, but rather
was aregulation promulgated by a federal agency: the
Department of Health and Human Services (HHS).

In each of these instances, the regulations were
shielded from the political checks provided by the
formal legislative process—those of bicameralism
and presentment—by virtue of their being adopted
through agency rulemaking. That result, of course,
is a function of design and not an accident. After all,
it is much easier to impose burdens on civil liberties
if those burdens do not need to be approved by those
accountable to the voters.

The threat to civil liberties from the consolidation
of power in administrative agencies is not limited to
those instances where the text of the regulations
impairs rights, but also includes issues concerning
agency enforcement. Administrative agencies offer
fewer protections than courts do with regard to due
process. Defenders of such agency action often argue
that due process is simply a limit on the courts, the
weight of Anglo-American law on the subject to the
contrary notwithstanding.
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They further argue that lesser process is accept-
able in the administrative context despite the fact
that fines and penalties are issued in these adminis-
trative proceedings, oftentimes mimicking some sort
of quasi-criminal prosecution. Even more disturb-
ing is the fact that jury rights both guaranteed by the
Constitution and existing as a fixture of Anglo-Amer-
ican law are nonexistent within the agency context
and are available only in the courts.

These threats to liberty are exacerbated by the
courts’ subsequent deference to agency interpreta-
tions. Under the Chevron Doctrine,® courts defer to
agencies’ interpretation of arguably ambiguous stat-
utes. Even worse, under Auer deference, the courts
functionally allow agencies to change the rules of the
game midstream by granting deference to ambigui-
ties the agencies find in regulations which they them-
selves drafted.!

The threat administrative law poses to civil rights
and civil liberties is not limited to federal law: States
have gotten in on the fun as well. To give but one
notable example, one of the biggest cases before the
Supreme Court this term, Masterpiece Cakeshop v.
Colorado Civil Rights Commission,” which concerns
antidiscrimination law, religious liberties, and free
speech, was originally decided by an administrative
law judge in Colorado acting on an enforcement action
brought by the Colorado Civil Rights Commission.

After this bleak assessment of the state of consti-
tutional affairs, I offer something one rarely receives
in Washington, let alone from alawyer: hope. There is
growing skepticism about judicial deference to agency
interpretation. I say this standing on the same stage
where in 2015 Judge Carlos Bea of the United States
Court of Appeals for the Ninth Circuit delivered the
Joseph Story Distinguished Lecture in which he
offered this modest proposal: “Let’s junk Chevron.”'?

Justice Neil Gorsuch’s placement on the Supreme
Court adds another skeptical voice about Chevron
to that court. The intellectual case has been greatly
advanced by Bradley Prize Winner Philip Hamburger.
In 2014, Hamburger wrote the provocative Is Adminis-
trative Law Unlawful?® At the risk of hurting Profes-
sor Hamburger’s book sales, I'll offer you a spoiler: Yes.
But Hamburger’s interest in this topic was not merely
academic. He formed the New Civil Liberties Alliance
to litigate such questions and to advance the cause of
reforming the administrative state.

Perhaps the most promising possibilities exist
because of the moment in time in which we find

ourselves. While judicial nominations have become

increasingly partisan, the one area where Progres-
sives praised then-Judge Gorsuch during his confir-
mation hearings was his skepticism about judicial

deference to executive agency interpretation. And

the very same Members of Congress who were quite

enamored by the independence of the CFPB under

prior Administrations find such independence exer-
cised by Mr. Mulvaney to be disturbing.

It took Nixon to go to China. Perhaps it will take
Donald Trump to prompt Congress and the courts
to act as coequal branches rather than codepen-
dent ones.

—Robert Alt is President and Chief Executive
Officer of the Buckeye Institute, where he also serves
on the Board of Trustees, and a former Director of
Rule of Law Programs and Senior Legal Fellow in the
Edwin Meese III Center for Legal and Judicial Studies,
of the Institute for Constitutional Government, at The
Heritage Foundation.

Constitutional Decline

CHARLES R. KESLER: Let me add my thanks as well

to the Bradley Foundation for convening this sympo-
sium and to The Heritage Foundation for hosting it. It’s

always good to be back in the house that Ed Feulner

built with the able assistance of Ed Meese. As they like

to say around here, two Eds are better than one.

My topic today is “Constitutional Decline,” which
is pretty sexy, I think you’ll have to admit. From Plato
to Publius (the pseudonymous author of The Federal-
ist Papers), the old political scientists were keen stu-
dents of political change, including, perforce, political
decline. Some of them you might even call connois-
seurs of decline.

For example, after the long discussion of the
founding of the just city (famously ruled by philoso-
pher-kings) in his Republic, Plato came to explain how
that city had given way to the flawed, inferior regimes
we see around us. He traced the gradual descent
from the just city to the most unjust regime, tyranny,
through stages involving rule by honor-loving war-
riors, wealth-besotted oligarchs, and freedom-mad
democrats. From the best to the second best, third
best, fourth best (democracy), and finally the worst of
cities, Plato offered no glimpse of a way back. He saw
decline all the way down. He exaggerated, of course,
but he had a point.

That isn’t the way political science today sees the
problem, however. Until recently, most of our experts
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had paid very little attention to the subject of political

decline. In the final three decades of the 20th centu-
ry, they had been impressed by what appeared to be—
and was for a while—a sweeping advance for liberal

democracy all around the world. What Harvard Uni-
versity’s Samuel Huntington called “the third wave

of democracy” had swept over country after country,
each seemingly more unlikely than the last to become

democratic. Russia, Turkey, Mongolia, South Korea,
the Philippines, Nigeria, South Africa, Argentina,
Chile, Brazil—scores of countries that had not been

democratic (or reliably democratic) suddenly became

functioning and proud democracies.

Philosophical observers like Francis Fukuyama
discerned what he called the “end of History,” a pro-
cess of Hegelianization (I wanted to get that word in)
whereby liberal democracy would prove to be the final,
most just and satisfactory form of human government.
It would be democracy all the way out to the end of
time. Political scientists, being less imaginative than
Fukuyama, turned this optimistic moment into a
theory they called “democratic consolidation,” which
purported to explain how these new democracies
would gradually and more or less inevitably mature
into stable, prosperous, and liberal societies even as
the Anglophone and Western European democracies
had done in the 19th and mid-20th centuries.

But the 21st century has not been kind to this new
theory. The democratic tide, as tides will, has started
to ebb. Young liberal democracies have lost their way,
most spectacularly in Russia, Iraq, and Turkey, but
elsewhere as well. Although China was never clear-
ly in the democratic camp, for several decades after
Mao’s death it could plausibly be imagined to be head-
ing in that direction, following more or less the 19th
century pattern of turning liberal and capitalist first,
then democratic, but now China has a president for
life and a Communist ruling party apparently forever.

What’s more, political scientists discovered a pow-
erful wave of “populism,” or what is sometimes called

“authoritarian populism,” rushing in as the democratic
one went out. A young Harvard political scientist, Yas-
cha Mounk, writes now of what he calls “democratic
deconsolidation,”* of seemingly solid liberal democ-
racies slipping gradually away, as in Hungary, Poland,
and the Philippines. It isn’t only at Harvard that the
alarm has sounded over ominous or at least perplexing
developments among quite mature free governments:
shocks like Brexit in Britain, Marine Le Penin France,
and, above all, Donald Trump in the White House.

The older political scientists would not have been
surprised by the need to measure decline as well as
advance, to deal with decay as well as growth, disease
as well as health. Plato and Aristotle and many others
taught that everything that comes into being passes
sooner or later out of being. Rousseau asked: If Sparta
and Rome perished, what state can hope to survive?
Bear in mind that Sparta lasted about seven centuries
and that the Roman republic (leaving aside the pre-
ceding kingdom and the succeeding empire) managed
to survive almost 500 years.

Political regimes differ in their strengths and their
weaknesses, but often their deepest weakness is anoth-
er feature of their greatest strength or their most obvi-
ous characteristic. Every regime has a view of justice
thatit holds and incorporates into its laws, but thisisa
partial view that gives a pronounced bias to the habits,
opinions, and ordinances of each country. Accordingly,
a great legislator’s or statesman’s task was thought to
be at least partly to correct his society’s bias, to make
more complete its partial view of justice, and thus to
stabilize its politics and make its regime more endur-
ing because it would be less partisan.

What Aristotle and Cicero sought in a “mixed
regime” that explicitly combined and balanced class-
es and claims to rule (mainly of the rich and poor),
George Washington and our other Founders tried to
achieve in America’s constitutional republic, incor-
porating both the few and the many but resting on a
broad and broadening middle class.

Now, there are many signs today—the intense
polarization of our politics is only the most obvious—
thatin the United States, we live in an age of constitu-
tional decline. The institutions of our government do
not work as they once did, to divide and channel pow-
ers so as to prevent tyranny and secure the common
good. One token of this is that the vast majority of
our laws are made not by our elected representatives
but by unelected officials in so-called administrative
agencies or, even less accountably, by federal judges.

Worse, we no longer teach our children what Ron-
ald Reagan once called the “unambivalent patriotism”
we taught prior to the 1960s. We are of two minds, at
least, about the justice and wisdom of our country’s
principles; and so our institutions cannot elicit what
The Federalist called “the cool, deliberate sense of the
community” on which republican government itself
ultimately depends.’

Normally, we think of the health of our democracy
resting on three pillars: on public opinion, habits, and
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mores, which modify and shape our interests; on the
laws that govern the pursuit and expression of those
interests; and on the Constitution that modifies and
restrains our laws. We presume that healthy public
opinion culminates, that is, in a love of country and
what James Madison and Abraham Lincoln called
“reverence” for the laws and Constitution.

But if we cannot agree on the essentials of what
the Constitution is or commands—and on why it is
good—then it cannot serve as a standard for public
opinion, and we cannot appeal to it and its principles
for guidance. After all, deliberation is the activity of
rationally choosing means to agreed-upon ends. If
we don’t agree more or less on the ends, there is lit-
tle possibility of debating civilly about the means to
those ends.

In the Claremont Review of Books, the journal I
edit, we have described our current political life as
a “cold civil war.” A cold civil war is better than a
hot or shooting one, but it is not a good situation for a
country to be in. Underlying our cold civil war is the
fact that America is torn increasingly between two
rival constitutions and ways of life.

Political scientists sometimes distinguish between
normal politics and regime politics. Normal politics
takes place within a political or constitutional order
and concerns primarily means, not ends. By contrast,
regime politics is about who rules and for what ends
or principles; it questions the nature of the political
system itself: Who has rights, who gets to vote, and
what do we honor or revere together? I fear Amer-
ica may be leaving the world of normal politics and
entering the dangerous world of regime politics, in
which our political loyalties diverge more and more,
as they did in the 1850s, between two contrary visions
of the country.

One of these is based on what we may call the

“original Constitution,” as amended. This is the Con-
stitution grounded in natural rights, the Constitu-
tion that was written and ratified in 1787-88 and
has been transmitted to us with significant changes
(some improvements, some not) but recognizable still.
To simplify matters, we may call this the “conserva-
tives’ Constitution,” though conservatives have never
agreed perfectly on its meaning, and many noncon-
servatives remain loyal to it.

The other constitution is what first Progressives
and then liberals for a hundred years have called can-
didly the “living Constitution.” The living Constitu-
tion implies that the original is dead, or at least on life

support, and that in order to remain relevant to our
national life, it must be infused with new meaning
and new ends and therefore with new duties, rights,
and powers.

As a doctrine, the living Constitution originated
not inlaw schools but in America’s new departments
of political and social science in the late 19th cen-
tury. It was soon at the very forefront of Progressive
politics. As understood by Woodrow Wilson and his
fellow Progressives, the living Constitution was far
more than an interpretive guide for judges. It afforded
away to bring hope and change to all three branches
of government and eventually to American society
as awhole.

As ayoung man, Wilson had contemplated a series
of constitutional amendments to reform American
national government into a kind of parliamentary
system. He quickly realized that that plan was going
nowhere. Plan B, however, was the living Constitu-
tion: While keeping the outward forms of the origi-
nal, it would change utterly the spirit in which they
were understood. The resulting Constitution—the
liberals’—is not a constitution of natural right, but
of historical or evolutionary right. Wilson called the
spirit of the old arrangements “Newtonian” and that
of the new ones “Darwinian.” He meant by the latter
a constitution which, far from being as unchanging
or as difficult to amend as possible, would be mutable,
amenable to experimentation, and adjustable to the
Zeitgeist. The late Walter Berns had a neat formula
for the change: The point of the old arrangements was
to keep the times in tune with the Constitution. The
purpose of the new is to keep the Constitution in tune
with the times.

Until the 1960s or so, most Progressives and main-
stream American liberals expected the living Consti-
tution to replace the original Constitution gradually,
almost imperceptibly. They expected progress, not
revolution: a kind of conservative path to liberalism.
They were evolutionists, remember. Then something
unexpected happened—unexpected by the liberals, at
least. What happened was that the defenders of the
old Constitution began not merely to fight back, to try
to slow things down, but also to call for areturn to the
first principles of the original Constitution. By seek-
ing to revolve back to the starting point, they proved
to be Newtonians (not to mention revolutionaries) of
asort after all.

Called by many names in many connections—
the New Right, the Radical Right, Reaganites,
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reactionaries, originalists, Straussians, and many
others—the conservatives who began an epic cam-
paign against the “inevitable” emergence of the living
Constitution had in common the desire and the felt
duty to oppose the gradual disappearance of limited
government and republican virtue from American
political life. When it became clear in the 1970s and
1980s that the surrender was off, the cold civil war
was on.

Confronted by sharper, deeper, and more com-
pelling accounts of the conservatives’ Constitution,
the Progressives had to sharpen—that is, radicalize—
their own alternative. Rather than converging, the
two accounts of our political being diverged; the gap
between them became a gulf.

So today we are two countries or on the road to
becoming two countries, each constituted differ-
ently. Consider a few of the contrasts. The prevailing
liberal doctrine of rights traces individual rights to
membership in various groups—racial, ethnic, gen-
der, or class-based—undergoing a continual process
of consciousness raising and empowerment. That was
already a prominent feature of Progressivism a hun-
dred years ago, though the groups have changed since
then. The centrality of groups persists in the “iden-
titarian” obsession on and off campus, in affirmative
action policy, and in other large stretches of American
law and mores.

Conservatives, too, treasure minority rights, but
they regard the individual as the quintessential and
most endangered minority. They trace individual
rights to human nature, which lacks a race (other
than the human race!), ethnicity, gender, or class. And
they seek to vindicate this human equality and liberty
(including majority rule) against the liberal Constitu-
tion’s semifeudal alternative.

There’s a liberal First Amendment and a conser-
vative First Amendment. Nowadays, liberals are very
interested in turning free speech into “equal speech,”
ensuring that no one gets more than his fair share
of free speech. The new emphasis leads to trying to
redistribute speech rights vialimits on campaign con-
tributions, repealing the Citizens United decision,"”
even amending the First Amendment to narrow it
(this was the Democrats’ official position in 2016). As
you know, there’s a big difference between the original
Constitution’s freedom of religion, and the competing
Constitution’s freedom from religion. Another glar-
ing difference is that the liberals’ Constitution has no
Second Amendment.

As Chris DeMuth and Rob Alt were saying, the liv-
ing Constitution is designed to overcome separation
of powers and other checks and balances in order to
coordinate, concentrate, and enhance governmental
power. Because this power has flowed mainly through
the hands of unelected administrators and judges, our
elected Congress finds itself increasingly dispirited
and unable to legislate. As the Financial Times put it
recently, our Congress is “a sausage factory that has
forgotten how to make sausage.”*®

How is it possible to resolve our cold civil war
without turning it into something much worse?
There are probably five paths forward. One is to
change the political subject. Ronald Reagan used to
say that when the little green spacemen arrive, all
of our political differences will be transcended and
humanity will stand united for the first time. Well,
if that happens, we’re off the hook for the cold civil
war. If some other jarring event (for example, alarge
war) or natural calamity occurred, that might reset
our politics too.

If we can’t change the subject, then perhaps we
could change our minds. That is, a second possibil-
ity is persuasion or some combination of persuasion
and moderation. Perhaps one side will persuade a
majority of the electorate to embrace its Constitu-
tion, and thus one side will win at the polling booth
and in the legislature. For generations, Republicans
have longed for a realigning election that would turn
the GOP into America’s majority party and political
faith. Though certainly possible, it looks unlikely.
Could we so moderate our disagreements as to learn
tolive with them more or less permanently? That too
seems unlikely, given the embittered trajectory of the
past two decades.

If we won’t change our minds and can’t change
the subject, however, then there are only three other
ways out of the cold civil war. One might be a vastly
reinvigorated federalism. One of the reasons for con-
stitutional federalism in the first place was that the
states had a variety of interests and views that could
not be pursued in common. If we had a reflowering
of federalism, some of the differences between blue
states and red states could be handled discretely by
the states themselves. The disruptive issues could
be denationalized. But the problem is, we have aban-
doned so much of traditional federalism that it’s hard
to see how it could come to our rescue at this late junc-
ture. Economic and technological changes appear to
militate against this solution too.
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That leaves two remaining possibilities. One, alas,
is secession, which is always a danger to any federal
system. It’s possible we could agree to disagree in
separate countries. The Czech Republic and Slovakia
have gone their separate ways peaceably, for example.
But Americais better at expansion than contraction,
and George Washington’s admonitions to preserve
the Union continue to ring in our ears. Thus, seces-
sion would be extremely difficult for many reasons,
not the least of which is that it could lead, as we know
from experience, to the fifth and worst possibility:
civil war, and not of the cold kind.

Under present circumstances, then, American
constitutional decline seems to point to some kind
of approaching crisis: a crisis of the two Constitutions,
the timing and exact dimensions of which remain
obscure. Let us pray that our countrymen will find a
way to reason together, to compromise our differenc-
es, which will allow us to avoid the worst of these dire
scenarios. Here’s to the better angels of our nature.

—Charles R. Kesler is Editor of the Claremont
Review of Books, a Senior Fellow at the Claremont In-
stitute, and Dengler-Dykema Distinguished Professor
of Government at Claremont McKenna College. He is
a winner of the 2018 Bradley Prize.

Panel II: RULE OF LAW

The Backstory to Illegal Immigration
VICTOR DAVIS HANSON: I’d like to thank the
Bradley Foundation for hosting this symposium as
well as The Heritage Foundation. I just thought I'd
speak for about 10 minutes on the backstory of the
real-life experience of illegal immigration and the
results of the absence of law firsthand.

Ilive in an area that is about 80 percent Hispanic
and maybe 40 to 50 percent “undocumented.” The
per capita income of rural Fresno County is about
$13,000. I have had the diverse experience of during
the week working at Stanford University where the
per capita income of San Mateo County is perhaps
$130,000. So strictly economically speaking, the
commute goes from the premodern to the postmod-
ern world. I must say after 15 years of this asymmetry
that I’'m like a cartoon character: My head’s exploding.

I write for the Chicago Tribune as well, and 1
noticed our confusion about immigration about eight
years ago when I was advised that I should not use
the term “illegal alien.” Later, I was cautioned to not
use “illegal immigrant,” and then it seemed that the

term had to be “undocumented immigrant.” Finally,
the protocol seemed something like “Let’s get rid of
the ‘undocumented’ and just say ‘immigrant.”” Now
I notice there’s often the use in journalism of just the
word “migrant.”

So you have the Latin prefix “ex” or “in” left out,
as if illegal immigration is now an organic and neu-
tral process of cross-border traffic. This sort of elite
linguistic manipulation does not reflect realities on
the ground. A brief example. Two weeks ago, I was in
town and a driver backed out and hit my car. What fol-
lowed happens a lot and is known in the vernacular as

“the three no’s”—no license, no registration, no insur-
ance. The other driver had suffered alot more damage
to his car than I did. With my broken Spanish and his
poor English, he related that the police intervention
would waste three hours of my time, and my time was
more valuable, he said, than his time, and if T gave him
$100, he’d leave.

I gave him $150, although confused that he must
have had $2,000 or $3,000 in damage. I only had a
couple hundred, and the police never came to deter-
mine culpability. But there is another entire oft-the-
record world of illegal immigration that makes irrel-
evant the normal reach of the law.

What I’d like to do is just walk through why we
have such high levels of illegal immigration. Per-
haps we can encapsulate the large numbers of illegal
entrants by the Latin phrase “qui bono?” Who does it
benefit? The answer is about five or six entities.

One, it benefits the Mexican government. They
receive about $30 billion in annual remittances and
the Central American governments perhaps about
$25 billion. If you do the math and you still believe
that archaic figure of 11 million undocumented immi-
grants inside the United States, the aggregate sum
works out to $300 or $400 a month per immigrant.

Sometimes U.S. social services subsidize that
largess. My experience is when I go shopping at
the Walmart in rural Fresno County, I’ve started
to notice over the last 10 years that the number of
EBT cards—electronic benefits transfer cards—has
increased. While in line, I am often struck by the size
of the amount of funds used.

Then my next shopping stop is always the cleaners,
which is next door to the local Western Union office. If
I go into the Western Union office and talk to people, it
is uncanny that the same amount of money subsidized
by EBT cards each week seems to be sent to Mexico;
remittances can approximate the funds subsidized
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by American social services. Donald Trump talks a
lot about a wall, but perhaps if he would slap a 10 per-
cent tax on remittances sent by those without legal
residence, then I think he would soon raise about
$30-$50 per person remitting per month, and he
could begin to build his wall. Remittances work hand
in glove with Mexico’s interest in immigration as a
safety valve of exporting its own poor in lieu of much-
needed social and political change.

Another entity that benefits from illegal immigra-
tion obviously are employers. As a farmer, I might first
blame “AG” as the culprit, but due to mechanization,
AG now only accounts for about 20 percent of the
work of those residing in the U.S. illegally.

More likely, jobs held by illegal immigrants are
in meatpacking, manufacturing, and especially con-
struction, landscaping, and hospitality industries,
hotels and restaurants. The way it works is that the
employer doesn’t just enjoy superb laborers; he also
utilizes some of the best physical labor in the world.
But the people who are coming now are not from the
northern provinces of Mexico as they had in the past
or near the border, often with a high school education.

More likely, this generation of immigrants are
often indigenous people from southern Mexico and
Central America with far less money, education,
English, and without legality. So while the employer
thinks that this is a wonderful development, to enjoy
cheap labor from an industrious young man 18 to 40,
these were traditionally considered entry-level jobs.
Yet when an entry-level job becomes a permanent,
lifelong job, then the state must step in to help when
inevitably people get hurt, or they do not learn Eng-
lish, or they don’t get an education. Then the labor
does not seem so inexpensive after all from a soci-
etal viewpoint.

Often, the children of illegal immigrants, whom I
taught at Cal State Fresno for 21 years, understand-
ably become embittered as they point to their father
and say, “He worked 25 years on a ladder, and now
he has a bad arm and can’t work, and it all wasn’t
fair.” So they do not appreciate the contrast between
an impoverished Oaxaca and a wonderful America,
but rather they see a different aspect of their par-
ents’ odyssey, and they don’t think it worked out all
that well.

Naturally, the second generation can become
embittered, and understandably they’re not willing
as Americans to do the same type of job for the wages
that their parents did. It’s sort of an endless cycle, and

the answer the employer has is, “Bring me more peo-
ple from Oaxaca, so we can recycle them through this

process and have the state subsidize the health care

cost, etc.” It is an endlessly tragic cycle that you can

see firsthand.

A third beneficiary is what I call the ethnic indus-
try. These are often academics and journalists. What
we’re seeing happen is a process of what I would call
reverse assimilation—at least superficially so.

Emblematic is Kevin de Ledn. He’s currently in the
California State Senate, former Speaker of the Assem-
bly and now a U.S. Senate candidate. I always had
heard of him as Kevin Leon, yet abruptly not long ago
he added the “de” and added an acute accent on his “0”
and became Kevin de Leodn. This process of ethnic
emphatics is very common in California; essentially,
people rebrand themselves as part of becoming more
authentically ethnic champions of those suffering
from collective poverty or as self-appointed ethnic
advocates of the aspirations of illegal immigrants. It’s
very disingenuous in that careers become invested in
this system of collective poverty that is a direct result
of open-borders advocacy. Besides the Mexican gov-
ernment, we have an ethnic lobby.

Then there’s the Democratic Party. I think it was
about 10 years ago at my local polling place—we don’t
have driver’s license for ID—that I started to see mul-
tiple people in voting booths. I would say to the moni-
tors, “Well, is this illegal?” or “You’re not supposed to
put Obama stickers near a polling place,” or “You’re
not asking for any IDs?” At the same time, absentee
balloting and motor-voter registration had begun to
play an increasingly important role in local elections
and without the safeguards to ensure citizens alone
were voting in the past.

Then there were demographic and Electoral Col-
lege concerns. Just as California will never again
become ared state and New Mexico and Nevada like-
wise may not become red, so, too, Arizona is targeted
next to flip from red-state status. The apparent idea is
thatif you can have people come en masse and illegally
without high school educations and then you can offer
them generous entitlements, perhaps their political
fealty will be ensured at the ballot box in perpetuity,
or for at least two or three generations. That success-
ful alteration of southwestern states in political terms
is undeniable.

There’s another group of beneficiaries, and that’s
the upper middle class. When I was growing up, only
aristocrats and wealthy people had what we called
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“help.” But over the last 30 years, the upper middle
class or the middle class in California has devel-
oped this idea they need maids, nannies, and land-
scapers, in most cases undocumented immigrants
from Mexico.

I never quite understood the middle-class idea of
hiring servants because I’ll go to Palo Alto and I'll see
people come sweating onto campus, and they’ll tell
me they’re working an hour a day at the gym. I’ll say,

“Why not just mow the lawn?” Or “Why not do the
dishes?” Or “Why not replace that shingle?” But why
would you go and work six, seven hours and more a
week and then hire somebody to do physical labor?
Usually, the anecdotal answers are very odd. I don’t
want to be too critical, but they’re paternalistic. “Well,
Herlinda’s a great person. We give her all our used
clothes.” Or “Juan does such a good job trimming the
bushes that we gave him our used car.” And “I have no
problem with illegal immigration.”

I usually answer, “Well, where does Juan live,
and where do his children go to school, and how well
does he speak English, and do you have any experi-
ence with him outside this master-servant relation-
ship?” And the answer is, “No.” But the paradox sort
of squares a circle that people in the abstract can be
for illegal immigration because it helps them in the
concrete, and then they don’t worry about the larger
social and economic consequences.

The proverbial “us” in the middle classes is anoth-
er constituency of illegal immigration: We’ve creat-
ed anew quasi-aristocratic class that thinks it needs
hired help—at least in the American Southwest.

So besides all these groups—the Democratic Party,
the ethnic lobby, the corporate employers, Mexico—
there is this final group of “us.”

A political climate has been created in which if
you were to question the legality, the morality, the
ethics, or the practicality of allowing half a million
people to come in annually without what we would
call papers or to argue with a host that believes in the
salad bowl rather than the melting pot, or to ques-
tion any of these pretenses, then you're called a rac-
ist, nativist, restrictionist. The result is that many of
us just seethe privately because they see the rule of
law overturned or at least contextualized and have no
wish to be defamed for speaking the ostensible truth.

When I wrote about the problems with illegal
immigration, I was often criticized by elites who felt it
was illiberal to do so. Yet my kids all went to the public
schools. My family is intermarried with Hispanics.

The neighbors across the street are exclusively from
Mexico, often in illegal trailers, shacks, and Winneba-
gos. There is, in fact, a veritable neighborhood exempt
from zoning and regulatory laws.

The exemptions even extend to dog licenses and
vaccination. I can attest, when one is bitten by an
unlicensed dog whose owner is from Mexico, it can
be an existential question of what to do next. When I
have been bitten, I don’t know whether to go through
the vaccinations or just take my chances, on the theo-
ry the odds are rare that dogs in the U.S. have rabies—
if the dogs actually were born in the U.S.

I'want to finish by not being too pessimistic—well,
alittle bit pessimistic. My wife and I walk around our
farm, and we pick up about once a month a carcass
such as a dead dog, often a disemboweled casualty of
local paid dog fights. We have seen a beautiful nest
of red-tailed hawks disappear. Every once in a while,
somebody comes and shoots one. Trespassing is nor-
mative, and the results are often frightening. Garbage
is routinely tossed on roadsides and on farms. We
even have the names of those who dump, from their
junk mail that is tossed into the garbage. Nobody’s
subtle about it, because law enforcement has no time
to enforce antidumping laws. You become exasper-
ated when you see a car drive in, toss out tires, car
seats, TVs, and appliances in your orchard and then
speed off and know that the authorities will do noth-
ing if called.

Iwas getting very depressed about this. Yet there
are untold bright spots as well. I recently went into
the stacks of the Madden Library at CSU Fresno.
There was only one person not eating or talking. She
was walking about the shelves in the section of classi-
cal literature, a young Mexican American girl by her-
self with a backpack of books. I walked up to her and
asked, “Can I help with the books? Or if you’re lost in
these stacks, may I help you?”

She said, “Not really, I'm getting books
on Thucydides.”

Isaid, “What are you looking for?”

She said, “I'm looking for the Land-
mark Thucydides.”

Isaid, “You’ve met the right guy.”

Then she said, “I'm studying the Melian Dialogue,
and I want to know about Alcibiades. Do you think
he was involved?”

I said, “Well, let’s discuss this. We’ve got to go
through all of our available sources from Diodorus
to Plutarch.” So we sat down and talked for two hours.
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When I came home, my wife said to me, “Well, did
you get over your pessimism over all the dumped
garbage, Eeyore?'® Did you get over your bleak world-
view?” And I said, “You know, I think the glass is not
always half empty, but it may sometimes be half-
way full.”

In all of this tragedy, there are encouraging things
tolook for if we just return to the ideaimmigration is
a positive for the United States—if it’s measured and
legal and diverse and meritocratic. The problem is
not with the immigrant; it’s with us, the host. We lost
confidence in our ability to assimilate and integrate
people and convey the idea we are proud of the United
States and want to help people to make the necessary
adjustments to become Americans. If we don’t change
that attitude, then we deserve what follows.

—Victor Davis Hanson is the Martin and Illie
Anderson Senior Fellow at the Hoover Institution and
a Senior Fellow at the National Review Institute. He is
a winner of the 2008 Bradley Prize.

Obstruction Confusions

ANDREW C. McCARTHY: It’s an honor to be here,
and I'm very grateful to the Bradley Foundation and
The Heritage Foundation for inviting me. I’'m here
to talk about the Trump-Russia investigation, so I
won’t be quite as brimming over with optimism as
Victor was.

It’s interesting that when I was first invited to
speak, the topic we came up with was “Obstruction
Confusions” because that was what was going on in
the investigation at that moment in time, but it seems
that the one thing we have learned about this investi-
gation is that every hot topic has a shelf life of about
six hours. Had we known about Stormy Daniels back
then, we probably would have come up with a better
title than “Obstruction Confusions,” but I won’t spec-
ulate on what that might have been.

I think it is worth it in terms of an overview and
also trying to tie it into what we’re here to talk about
today, which is the Constitution, to ask what does
the Trump-Russia investigation say about the state
of the Constitution? That calls into question the mat-
ter of how is a President supposed to be reined in in
our system?

We’ve been operating under the assumption for
really more than a year now that with a special coun-
sel—the newest iteration of what in our recent history
has been called “an independent prosecutor,” “a spe-
cial prosecutor,” “independent counsel,” all different

iterations of the same thing—an inferior executive

branch official can conduct a coercive investigation

of the chief executive. I would suggest that it’s a per-
version of the system that the Framers gave us in the

first place, that there is no way conceivably that the

Framers would have thought, if they had any idea at

all about what a federal prosecutor was, that a fed-
eral prosecutor would have been the way to rein in

a President.

If you think about it, we did not have a Justice
Department as we know it until, really, the begin-
nings of it in 1870 or so, and clearly even then, not
anything like what we know it to be today. The FBI
did not exist until 1908. So it’s pretty clear that the
Framers certainly did not conceive of this idea of a
big federal executive branch law enforcement-intel-
ligence investigation of the President.

Then you have the nature of executive power. On
that score, probably nothing better in modern history
has been written about the nature of executive power
than Justice Scalia’s dissent presciently, famously in
Morrison v. Olson in the 1980s.2° He explained that
in our system, all executive power is reposed in one
official, the President of the United States. What
that means as a practical matter is that every single
other officer of the executive branch does not exercise
his own power. Every other officer of the executive
branch is actually a delegate who is permitted to exer-
cise the President’s power at the President’s pleasure,
which is why they can be removed at will.

The bottom line of what that means in terms of
structural protections, in terms of the nature of exec-
utive power, is that no prosecutor in his right mind
would go into an investigation such as the one that
Robert Mueller was appointed to take over in May of
2017. No prosecutor would go in believing he could
indict the President. Indeed, there are opinions of the
Office of Legal Counsel, the lawyers’ lawyers at the
Justice Department, which flatly state that when a
President is in power, the President can’t be indicted.

Because Mueller actually answers to executive
branch supervision, those opinions, in theory at least,
are binding on him as well. Practically speaking and
constitutionally speaking, this investigation from the
beginning has been about one thing and one thing
only, and that is can Mueller assemble enough proof
to show high crimes and misdemeanors such that
Congress might consider filing articles of impeach-
ment in the House and ultimately conducting an
impeachment trial in the Senate?
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The investigation’s been about impeachment from
the beginning. Now let me be clear. I don’t know that
Robert Mueller wants to impeach President Trump,
but he is about the business of conducting as compre-
hensive an investigation as can be imagined in order
to find out if there is a basis to argue that there are
high crimes and misdemeanors.

That brings us to the way that the investigation
was structured. All independent counsel investiga-
tions that we’ve seen in modern history have this
problem of becoming ultimately if not unguided
missiles, probes that begin in one place and often
end years later some place very much removed from
where they started in the first place. In other words,
the original rationale for the investigation is rarely
what the dispositions of whatever cases get brought
are relevant to.

That’s a problem when you follow the regulations.
The normal regulations for appointing an indepen-
dent prosecutor say that the Justice Department
has to articulate the parameters, the factual basis of
a criminal investigation. That’s not just rhetoric in
the regulations. The purpose of having them articu-
late the grounds, the crimes that the special counsel
is authorized to investigate, is because that descrip-
tion becomes the jurisdiction, the boundaries of the
investigation of the special counsel.

It’s not a perfect way, obviously, of going about it
because the special counsel can always go back to the
Justice Department and ask for his jurisdiction to be
expanded. That’s why these investigations take so
long and seem to bounce far away from where they
originally start. But in this investigation, because
the rules were not followed, what is seemingly inevi-
table in every other investigation became a certainty,
which is that we had no idea what the boundaries of
the investigation are.

To be specific about that, what Mueller was
appointed to take over was an investigation that for-
mer FBI Director James Comey had described in
testimony before the House in March of 2017. That
is what he rather shockingly publicly announced as
an investigation of Russia’s interference in the 2016
election. That was shocking because you never con-
firm the existence of an investigation by the Justice
Department. It’s just not done. It’s against regulations.

But then he added that in addition to the Rus-
sian interference piece, they were investigating any
Trump campaign coordination in that interference.
This was shocking on two grounds: one, that he would

confirm the investigation and, secondly, we now know
that Director Comey had repeatedly told President

Trump that he was not a suspect and wasn’t under
investigation. Yet he gave a statement publicly that

anyone with an IQ over 11 would have known would

make everybody in the country suspect that the Presi-
dent was a criminal suspect. As aresult of that, since

March if not before, the President has been, despite

what they were telling him privately, under the cloud

of a criminal investigation.

This is the investigation that Mueller was given by
Rod Rosenstein, the Deputy Attorney General, after
Director Comey was removed. The reason that it’s so
problematic is that the investigation is a counterintel-
ligence investigation. A counterintelligence investiga-
tion is not a criminal investigation. The purpose of
the counterintelligence investigation is to divine the
intentions and activities of foreign powers, usually
hostile ones, to the extent that they may compromise
American interests. To the extent that American citi-
zens get involved in them, it is to determine whether
they are furthering the interests of a foreign power
without disclosing that to the Justice Department as
they’re supposed to under federal law.

But the idea of the investigation is not to build a
criminal case. It happens sometimes. I worked on ter-
rorism cases. In those cases, you can investigate a ter-
rorist organization as a foreign power. If it turns out
that criminal evidence rolls out of that, that evidence
can be used by the Justice Department to prosecute.
But that’s the rare counterintelligence investigation.
Indeed, in the 1990s, it was thought to be quite the
scandal that the Justice Department could, even in
theory, use its counterintelligence powers as a pretext
to conduct criminal investigations.

Now we’ve gone from that being a big scandal—at
least the thought of it being a scandal in the mid-
1990s—to today where a prosecutor is actually given
a counterintelligence investigation and essentially
told, “Go on and see if you can find some crimes and
maybe then charge the President.” But, again, it won’t
be to charge the President in an indictment; it’ll be to
charge the President in an impeachment proceeding.

Let me close by just saying a few words about
impeachment. When I said at the beginning there was
no way that a prosecutor would think that he could
rein in a President with a criminal proceeding in
court, the way that the Framers conceived of reining
in a rogue President was mainly by the power of the
purse and the power of impeachment. The power of
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the purse over time, especially the dysfunctional way
that we legislate that the first panel was quite effec-
tive in covering—the power of the purse is really not,
as a practical matter, much of a threat to the executive

branch anymore.

What you’re left with is impeachment. As Madi-
son said in the debates over including an impeach-
ment provision in the Constitution, impeachment is
an indispensable remedy. If this system is going to
work properly, the only way it can work is if people
who wield awesome executive power understand
that if they abuse the power they can be removed.
Of course, that has not been something that’s been
invoked very often in our history, and it has never
been invoked successfully.

I guess Nixon would have been impeached, but
the point is, over time, it seems like less and less of
aremedy. But the important thing to remember in
terms of where we are now and where we go forward
as this investigation unfolds is that impeachment is
a political remedy and not a legal one. This is in fact
why you see pushback by the White House on the
conduct of the investigators during the investigation
and whether they abused their powers, because they
understand, now at least, that they are not in a legal
battle. They are not formulating a legal defense to
a court case. They’re actually in the court of public
opinion in what effectively is eventually either going
to be an impeachment proceeding or nothing.

Because impeachment is a political remedy and
not a legal one, what that means in the end is you
can have proof of a thousand high crimes and mis-
demeanors, but if there is not a consensus in the
country that is enough to force two-thirds of the
Senate, that supermajority, to want to remove the
President from power, the President is not going to
be removed. What you’ll see over time is, it seems
to me, it’s becoming clear already that the President
is not going to be impeached. If the Democrats win
the midterms, it’s possible in the House they could
file articles of impeachment, but the President will
never be removed from power, not only because he
shouldn’t be, but just because the political reality will
be that he can’t be.

What that means is that as we go forward, you’re
going to see more of our attention shifted from Trump
and Russia, which seems to be a dry hole at this point,
to exactly how the investigators wielded the awesome
powers that we trust them to wield. That’s an inves-
tigation that has to happen.

—Andrew C. McCarthy is a Senior Fellow at the
National Review Institute, a contributing editor at
National Review, and a former Chief Assistant U.S.
Attorney in New York.

Election Integrity: How the Left Uses
Fights over Rules to Transform the Nation
J. CHRISTIAN ADAMS: It’s very humbling to be
invited by the Bradley Foundation to speak at Her-
itage, and it’s also challenging to follow everyone
you've already heard from and to wrap up the show.
So it’s great to be here and to see so many friends.

The topic I've been asked to talk about is “How the
Left Uses Fights over Rules to Transform the Nation.”
Specifically, I will talk about election issues. First of
all, 'm going to discuss some of the rule of law issues
you’ve heard a good deal about. I'm not sure if 'm on
the pessimist, civil war, Eeyore side or not, but I will
then talk about some of the election issues that are
very specific to the work that I'm involved in. Oth-
ers have used the term “post-constitutional,” that
we live in a post-constitutional era, and most of us
remember a time not long ago when the rule of law
and the Constitution weren’t under open attack by
so many institutions.

But what do I mean by post-constitutional? There
are a couple of characteristics. First of all, law is used
by those in power, often bureaucrats, to advance their
ideological views through their power. Law is no lon-
ger a fixed, largely agreed-upon principle. Instead, it
becomes something elastic, subjective, defined by
the latest, best argument cooked up at Harvard Law
School or Yale. In the good old days, law was the great
leveler. We could all agree on the basics.

In my field, everybody essentially agreed that election
law was designed to ensure the integrity of the process.
For example, if we learned that a large number of non-
citizens, of aliens, were registering to vote (something I
will discuss shortly in the presentation), then all sides—
Democrat, Independent, and Republican—would look
for fixes. Nobody would cook up excuses to defend the
practice, excuse the practice, or minimize the practice.
It would be confronted and fixed by everybody.

But now law professors in the academy use law
largely as a means to keep and enhance power. Law
schools and law professors sometimes seem busier
dismantling the Constitution because of their dislike
of it and the people who wrote it than they are teach-
ing what it actually says. After all, why teach what it
actually says when you aim to replace it?
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Do I overstate the case? Is this a conspiratorial
fantasy that enemies of the Constitution are seeking
toreplace it and that Machiavellian bureaucrats and
lawyers manipulate the law to achieve partisan ends?
Well, in 2010 when I left the Justice Department, I
thought such a claim might be hard to swallow, but
the perpetrators of these views have obliged us by
being very explicit in the last few years. Foes of the
Constitution now hide in plain sight.

Let me briefly note two examples among many,
many others. Who can forget Georgetown Law Pro-
fessor Louis Seidman’s editorial in The New York
Times called, “Let’s Give Up on the Constitution”??!
Afterall, as he putit, “a group of white propertied men
who have been dead for two centuries, knew nothing
of our present situation, acted illegally under existing
law and thought it was fine to own slaves disagreed”
with what Progressives want to do.

Getting closer to my area of expertise, election law,
there was a law review article in the Stanford Law &
Policy Review by a very esteemed election law pro-
fessor from the University of Michigan named Ellen
Katz called “Democrats at DOJ: Why Partisan Use
of the Voting Rights Act Might Not Be So Bad After
All”22So when I say they hide in plain sight, these are
the things that I mean. There are many, many more
examples of hostility to our Constitution and the rule
of law becoming mainstream.

These are threats to our constitutional order
that, I will submit to you, our old means of defense
are largely ineffective against. We have entered a
new battle space between the Left and the Right. No
longer do we have gentle disagreements about pub-
lic policy. Instead, the Left has sought to criminal-
ize many disagreements, has weaponized the law to
attack their foes both personally and substantively,
and is pouring hundreds of millions of dollars into
a multifront war to transform the remaining insti-
tutions that they have not already transformed and
silence the opposition.

I'm afraid that the scholarly voices that have been
so effective in the past will no longer be an effective
rebuttal. Hence, I believe you can explain one reason
why President Trump was elected, where the Amer-
ican public who believe in this Constitution, who
believe in the rule of law, saw it under attack from so
many places.

Now let me turn to the few examples where this is
happening in my own field of election law. The trans-
formative Left understands that process drives policy.

What do I mean by that: “process drives policy”? Well,
processes are the rules, the boring things if you will.
Conservatives are often very interested in policy
issues, and rightfully so. They care about the issues,
the policies, the plans, whereas the Left is spending
hundreds of millions of dollars to destroy your poli-
cies through the use of process.

What are some of these examples? We’ve all heard
of redistricting. That’s one of the process rules where
the Left is pouring tens of millions of dollars into
redistricting fights. How they draw the lines makes a
difference. Thankfully, there’s sort of an equilibrium
between the two sides in the area of redistricting—not
entirely, but to some extent.

My organization, the Public Interest Legal Foun-
dation, is involved in litigation all around the coun-
try where the Left is engaged in changing the process
rules. Let me take you to Nevada in a brief mention
of a case there. Nevada has, like some states, a recall
election provision where if somebody wins, they can
be recalled after a sufficient number of signatures
are obtained to seek arecall. Three Nevada senators
faced arecall petition. The law firm Perkins Coie, who
some of you know has been involved in these pro-
cess issues all over the country, filed a challenge to
Nevada’s recall law under the Voting Rights Act claim-
ing that any recall is discriminatory.

How does this work? Bear with me. They say that if
you have to go and vote in arecall election, it discrim-
inates against people who don’t speak English well
because they tend not to follow the news. That is lit-
erally in the complaint. We helped defend the State of
Nevada, but ultimately the case was mooted because
the recall petitioners didn’t get enough signatures.

Let me take you to citizenship verification issues.
You recall the President made a statement about
aliens participating in the elections. We don’t know
how many did because nobody’s ever really looked
at it, but I can tell you that all around the country
there are defects in the motor-voter registration sys-
tem that are allowing noncitizens to participate in
our elections.

Since I'm the last speaker, I will try to keep every-
body alert by having some audiovisual aids. If you
don’t know how many noncitizens are participating,
it’s probably because nobody’s been asking. So what
we started doing is litigating to get some data.

Let me show you some of the documents that we
have found in this litigation. This is a motor-voter
registration form under the Motor-Voter Law 0of 1993.
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This is of an actual registered voter, I believe, in Albe-
marle County in Virginia.
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aopteant = Unabie to sign due to a physical disabilly, wite the name/kddress of person who assisted. (Required)

]
[T protect Vot Coe fapicabe. see above
3 I'minterested in being an Election Official on Election Day. Please send me information.

“Are you a citizen of the United States?” “No.” Reg-
istered to vote in the Commonwealth of Virginia.
More:

emua dlzancrng umﬁaﬁa—l&s = wmlyuu b at jeast 18 years of age gor bafare | If you checked "G~ In responss to sither of
- ofAmerica? [ No e next General Election day? YES TING | theee ecions, 4o nol compiete e form.
———— A
B owe M T JUEGE]
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BAE_YUN OK None lone
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" 14025 RED RIVER DR,CENTREVILLE VA 201212657
* Residence (Permanent) Home Address AptUnitLotRm/ste  City/Town Zip Code
I Rural Address or Homeless, p!nsa describe where you reside E-mail address.
Mailing Address (i diferent) /Virginia P.O. Box ar Uniformed Service Address, if Ocityer [JCounty
applicable (inciude Zlp Code) Name of ity or Couinly of Residence

E * Have you ever been convicted of a felony? [J YES Mwo State
1§ YES, have your votng igh bean restored? [J¥ES N0 1rvES, whenresorec? [ |,P I [ [ 7T
E « Have you ever been judged mentally incapactated? [ ves ¥ no
| 11YES, hss cout restored you tocapecky?  LIYES  [INO I YES, when restorea? [ EG/ ITT]

d provided on this form istrue. | authorize the uneel\lﬂnn(emlaﬂ in Bax 7 below) of my et registratien mul eve read ne Privacy Act
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Yun Ok Bae. “Are you a citizen of the United
States?” “No.” These are actual registered voters.
You’ll notice “cancelled for non-citizenship in 2015
oftentimes is decades after they’re registered.

Here’s another one:

Amynus olizen thz Unfed States Wil you be at least 16 years of sge on of before If you cl s checked "NO™ in lu-p_nll!e:ﬂm?:f
of America? [1YES  [NO the next General Election day?  [S¥YES [INQ | these questions, do not complete this form.
e T -
B T deioe (el ok lale]
* Segial Security Number * Gender *Date of an Telephone Number
BATEOLD y CiNene DiNone
. *lastName *First Name: “Full iddle or Niaiden Name * Suffb (Jr. 5T I, Etc.)
E 2911 DEER HOLLOW WAY UN] 24, FAIRFAX VA 22031604
* Residence (Permanent) Home Address AptUnitLotRm/Ste  City/Town Zip Code

Lo e ORUR @ JINTD. LA
IF Rural Address or Homeless, please describe where you reside E-mail address

Wialing Address ar diferent) /Virginia PO, Box of Uniformed Sarvice Address, If CIciyer CIcounty
applcable (iaciude Zip Cods) Name of City or County of Residence FATRFAX COUNTY

m * Have you ever been convicted urmeu:ny? [ YEs [@NO State where convicted
It YES, have your voting righté-been restored?- [] YES [9NO  If YES, when restored? m, DE, [DDD
E * Have you ever been judged mentally Incapacitated? [ YES

[isgt
If YES, has court restored you to capacity? - [IYES EINO. I YES, :hen restored? [lm/ m‘mﬂﬂm

Statement: | swear ¥ p g entries, that
d provided on this form s true. | authorize the inBox 7 below) of my: 1 have read the Privacy Act
Notice above. |

-) "slgnal‘u !fkn‘un.nbl'ltusign) i“ JE) Flﬂ *l' 0 : - _ ED/DEL’ D

of G2 & A = Lo ZALMTE] ekt youtove o dsabity e
W appicant 15 unable 1o sign dus ta:s physical disabilly, it e nameadéness of person vifo assisted. (Required). someane s st you n e o e,

Protecled Voler Cade if appiicable. See above,
[ I'm Interested In being an Election Official on Election Dey. Flesse ondme information.

Iwon’thazard what the name is, but it’s right there.
“Are you a citizen of the United States?” “No.”

These are not the only five examples that we’ve
found. These are the only five that I brought with
me today.

AsIsaid, in the old days, everybody would agree:
Let’s fix this problem. Democrats, Independents,
Republicans would all agree. I can tell you there is liti-
gation around the country in multiple federal courts
fighting to preserve these defects, cases brought by
Common Cause, the ACLU, and League of Women
Voters to preserve these defects in the system.

We have a case here in the District Court in the
District of Columbia where the federal government
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simply approved a change to that voter registration
form that you all just saw that allowed Kansas, Ala-
bama, and Georgia to implement their state verifica-
tion of citizenship requirements. Yet the League of
Women Voters sued and said, “You can’t do that.” That
case is still going on.

Many of you have heard about voter ID. That’s
normally what people associate with process fights.
Those are the voter ID fights. I was in the Justice
Department around these folks in the Civil Rights
Division long enough that I'm going to clue you in on
alittle secret why voter ID is so opposed. Most people
that I talk to say, “You have to have voter ID to do
everything, right?” They like to say “get on a plane.
Ilike to say “buy alcohol.” Hans and I came up with
the argument “to get married.” That’s a fundamental
right, to get married, and you need ID to do that in
most places.

The dirty little secret why folks oppose voter ID
is because they believe that their political constitu-
ency will lose it or forget it. I'm quite serious about
this, and they may well be right. I don’t know. I haven’t
done the social science. But they believe that if you
have a voter ID law, too many people will misplace it
or lose it, and it will hurt their electoral prospects. So
that’s what’s going on.

You can see it manifest in places like North Caro-
lina and Texas where litigation was brought against
those states for changes involving voter ID and early
voting. Hans and I have both written about the expert
used by the United States. This will tell you every-
thing you need to know about this sort of collectivist
dehumanizing approach. They hired an expert who
literally testified that black voters are “less sophisti-
cated” and therefore don’t know that they need things
like voter ID. That was the United States expert who
you all paid for, substantial sums of fees.

Identity politics is the jet fuel that’s driving all of
this. The transformation that these folks are seeking
is being driven by identity politics. At its core, iden-
tity politics is essentially a dehumanizing, collectivist
approach that doesn’t look at the individual worth of

2

people, where it assumes you're part of the group and
you must behave like a group.

T’ll close with this last example. I wrote a piece for
The Washington Times criticizing moves toward early
voting.?® Remember the old days when elections were
on Election Day? Now, of course, we have early voting
in some states. In Wyoming, I think it starts almost
at the end of September. So you have this month-
long process.

Iwrote a piece saying, remember the presidential
election with George Bush in 2000 where there was
that weekend bombshell? Early voting does not allow
for fully informed voters. You can’t make your deci-
sion on Tuesday if you don’t know what happens on
the weekend before. There is a lot of criticism on the
Left of that view, and here’s how they framed it: “Peo-
ple on that side of the aisle [namely, me] do not view
politics as an expression of collective will. They think
that it’s contemplative, rational, and reflective.” I can
tell I describe many of you here.

We view politics as contemplative, rational, and
reflective. They view politics as a muscular collec-
tivistic expression that represents interest groups as
opposed to individual choices. The attacks on criti-
cism of early voting really illustrated this to me. We’re
dealing with a movement that’s attempting to trans-
form the country through a very dehumanizing, col-
lectivist approach.

Ithink the process rules that I'll close with are criti-
cal such as voter ID, recalls, redistricting, early voting,
and same-day registration. Same-day registration, by
the way, facilitates glitches like in Minnesota where
you can just walk in and register and vote without pre-
registering. You had 1,200 ineligible felons participate
in the 2008 election in Minnesota, and that election
gave us Al Franken, and that gave us Obamacare.

So it makes a difference. You transform a coun-
try by transforming the rules and the process of
those rules.

—J. Christian Adams is President and General
Counsel of the Public Interest Legal Foundation and a
former lawyer at the U.S. Department of Justice.
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