a\
The ‘
Heritage Foundation

ISSUE BRIEF

No. 4940 | MARCH 5, 2019

The Trump Administration Should Hold Former ISIS
Members Accountable Regardless of Gender

Robin Simcox

oda Muthana and Kimberly Gwen Polman—two
women with close ties to the United States who
traveled to Syriain 2014 and 2015, respectively, to join
the Islamic State—have nowbeen discovered livingina
Kurdish-controlled camp in northeast Syria. Both want to
return to the U.S. and claim they pose no security threat.

The Trump Administration must flesh out a
coherent and consistent response as to what to do
with these women or those who claim to be Amer-
ican citizens, traveled to Syria, and now wish to
return. Muthana and Polman say that there are four
sisters from Seattle and their children who are being
detained in a different camp.!

For starters, the United States must confirm wheth-
er each individual is actually a U.S. citizen. If not, they
have nolegal right to enter the United States. The Unit-
ed States must then assess whether either committed
federal crimes. If they committed crimes, the govern-
ment has the option of indicting them and bringing
them to trial in a federal court in the United States.

Whichever option the United States chooses,
national security must be the top priority.

Context
Twenty-four-year-old Hoda Muthana was born to
Yemeni parents in New Jersey, attended high school
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in Hoover, Alabama, and then attended the Univer-
sity of Alabama. She is the daughter of a Yemeni dip-
lomat who was stationed in the U.S. Children born in
the U.S. to foreign diplomats are not automatically
bestowed with citizenship, but the Muthana family
states that his time as a diplomat had ended by the
time of Hoda’s birth.2 There is an ongoing factual dis-
pute as to her actual citizenship, which is now in liti-
gation in the U.S. District Court in Washington, DC.

During her sophomore year at the University of
Alabama, Hoda told her parents that she was head-
ing to Atlanta for a college outing. In fact, she had
met an ISIS contact online, who had instructed her
to fly to Istanbul so that she could be smuggled into
Syria.? Muthana arrived in the ISIS caliphate in
November 2014, having just turned 20, and lived in
its capital of Raqqa.*

While in Syria, Muthana posted instructions
online calling for the deaths of American citizens,
encouraged Americans to travel to the caliphate,
and praised al-Qaeda for its slaughter of satirical
newspaper Charlie Hebdo’s staff in Paris in January
2015.5 She is also a two-time widow of ISIS fighters.
Now that ISIS is on the run, and she is in a detention
facility with a young child, Muthana says she regrets
her actions and that she was “manipulated.” When
asked what an appropriate punishment would be for
joining ISIS, she replied, “maybe therapy lessons.””

Kimberly Gwen Polman is a 46-year-old who is
reported to have been born to an American father
and Canadian mother. She is a convert to Islam. Pol-
man was born in Ontario and studied legal adminis-
tration at Douglas College in British Columbia.?

Polman, who had been interested in nursing, was
contacted online by someone in Syria who told her
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that the caliphate was in need of nurses. In 2015, Pol-
man left Canada and headed to Syria, via Turkey, in
order to live in the caliphate and marry the man she
had met online.

Approximately a year later, Polman wanted to
abandon the caliphate and made inquiries about
being smuggled out of Syria. She was subsequently
imprisoned by ISIS and claims she was raped.’

Polman was not born in the U.S., and the Canadi-
an government has stated that it has “no legal obliga-
tion to faciliate [Polman’s] return” to Canada.!’ It is
unclear whether Polman has requested a return spe-
cifically to Canada, or whether her preferred destina-
tion is the United States.

As for Muthana, President Donald Trump and
Secretary of State Mike Pompeo have reiterated a
position initially taken by the Obama Administra-
tion: Sheisnot a U.S. citizen and cannot return to the
U.S. (This has been government policy since January
2016.)4

The litigation will revolve around mixed ques-
tions of fact and the law, some of which is murky. The
Citizenship Clause of the Fourteenth Amendment

grants U.S. citizenship to all persons “born or natu-
ralized in the United States and subject to the juris-
diction thereof.”? Federal regulations set out that a
“person born in the United States to a foreign diplo-
matic officer accredited to the United States...is not
subject to the jurisdiction of the United States.”® If
the father was a diplomat at the time of her birth, she
is not a citizen. If he was not, then she might be.

Her parents applied for a U.S. passport for her as
a child, and claimed, using a letter from the United
Nations, that the father had been discharged from his
diplomatic post prior to her birth. The State Depart-
ment issued her a U.S. passport on two separate occa-
sions, and then reversed itself and revoked her pass-
port during the Obama Administration.*

Her attorney claims that the United States is
wrong as a factual matter, that her father not only
was no longer a diplomat, but that he had applied for
permanent immigration status prior to her birth.”
Therefore, according to her lawyer, the daughter was
a U.S. citizen at birth, and the State Department’s
award of two U.S. passports to Muthana was correct
in the first place.
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As the legal details get sorted out, it is important
not to lose sight of the fact that these two women,
and perhaps others, have joined the ranks of oppos-
ing enemy forces and actively participated, at some
level, in their terrorist activities. There are numer-
ous examples in the West of women actively plotting
terrorist attacks.’®

Furthermore, Muthana has incited violence
against U.S. citizens while in Syria and did not sur-
render until virtually all of ISIS’s territory had been
wiped out.

Recommendations

The Trump Administration should consider the
following options.

Returning and Prosecuting. Muthana and Pol-
man broke U.S. law by joining ISIS, a designated ter-
rorist organization. They should be questioned for
their intelligence value first, and then, if applicable,
turned over to law enforcement for potential inves-
tigation and prosecution. If they have committed
crimes, they should be indicted in federal court and
brought to justice.

Trying cases of terrorists captured overseas can
be challenging, but federal prosecutors have done an
exemplary job doing just that before and after 9/11."
Compared to the European allies, the U.S. has a high
success rate in prosecuting those who left the U.S.
to join ISIS and then returned. According to George
Washington University’s Program on Extremism,
three-quarters were charged with terror-related
offenses. Those convicted received an average sen-
tence of 10 years.'®

Preventing Return. By legally preventing those
who fought with terrorist groups from returning to
the U.S., the government would be sending a much-
needed message that it will not indulge or excuse
those who join terror groups. This may deter foreign
fighter travel in the future.

Recognizing the Long-term Need to Flesh out
a Reintegration Strategy. The U.S. does not have
de-radicalization programs to deal with individuals
such as Muthana and Polman. While there has been
increased focus on Terrorism Prevention Partner-
ships® policy recently, these efforts are still nascent.
Besides, de-radicalization programs in other coun-
tries vary greatly in quality and in success rates.?°

Conclusion

The U.S. cannot and should not discount the secu-
rity concerns these women pose. Muthana and Pol-
man are security threats until proven otherwise.

The prudent course of action here is for the U.S.
to confirm whether each individual is actually a U.S.
citizen and engage in an intelligence debrief. Then, if
applicable, they should be turned over to federal law
enforcement authorities for investigation and pos-
sible indictment for federal crimes. If the evidence
merits prosecution, they should be prosecuted in
an Article III federal district court, and if convicted,
sent to prison for an appropriate period of time.
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