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KEY TAKEAWAYS

America’s Founders did not provide
for impeachment as a partisan
political weapon or as a response by
Congress to a President’s policies with
which they disagree.

The impeachment of President Andrew
Johnson shows how the impeachment
power can be misused in this way.

Instead, impeachment is a remedy for
serious misconduct by the President and
other federal officials that renders them
unfit for office.

Introduction

The discussion and debate about impeachment
occurring in the U.S. House of Representatives and
elsewhere are plagued with confusion over this rarely
exercised procedure. This serious and important part
of our system of government should be informed by
its constitutional requirements and historic practices
of Congress.

Impeachment refers to the process for removing
public officials for serious misconduct. With roots in
14th-century England, the U.S. Constitution provides:

“The President, Vice President and all civil Officers of
the United States, shall be removed from Office upon
Impeachment for and Conviction of, Treason, Bribery,
or other high Crimes and Misdemeanors.”

Special Counsel Robert Mueller III’s report on
Russian interference in the 2016 presidential election,
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released in March 2019, observed that “Congress may apply the obstruc-
tion laws to the President’s corrupt exercise of the powers of office.” This
observation ignited an “impeachment frenzy,”® with political activists,*
commentators, and Members of Congress debating whether, when, and
why to pursue impeachment.

This was not, however, the first time that President Donald Trump’s crit-
ics had talked about impeachment. In fact, some House Democrats began
calling for President Trump’s impeachment less than two weeks after he
took office® and introduced a resolution of impeachment on July 12, 2017.5
In 2018, news organizations began polling Americans about the issue,” Slate
launched its “Impeach-O-Meter,”® and many Democrats made the issue
part of their 2018 campaign strategy.

In fact, resolutions to impeach presidents or to investigate them for pos-
sible impeachment have been filed in the House of Representatives since
President John Tyler in 1843.° While the House has actually impeached two
presidents—Andrew Johnson in 1868 and Bill Clinton in 1999—neither was
convicted by the Senate and, therefore, both stayed in office.

This Legal Memorandum examines the background of impeachment and
its practice in the American context, focusing on three issues: who may
be impeached, what conduct is impeachable, and how impeachments are
handled by Congress.

Impeachment Background

In providing for impeachment, America’s Founders looked to Great
Britain,'® where Parliament first enacted an impeachment statute in 1399"
and used it for the next four centuries. English impeachment had a broad
scope; Parliament could impeach any person for any crime or misdemeanor
and “was penal in nature, with possible penalties of fines, imprisonment, or
even death.”? Even in England, though, impeachment was typically “used
in individual cases to reach offenses, as perceived by Parliament, against
the system of government.”®* Many impeachment charges “involved abuse
of official power or trust.”**

The “constitutional meaning”? of the phrase “high Crimes and Misde-
meanors” has a “special historical meaning different from the ordinary
meaning of the terms ‘crimes’ and ‘misdemeanors.””'¢ It is a “category
of offenses that subverted the system of government.”"” For more than
four centuries, it covered “a wide range of criminal and non-criminal
offenses against the institutions and fundamental principles of English
government.”’®
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In America, both colonial governments and state constitutions® con-
sidered impeachment to be “a constitutional remedy to address serious
offenses against the system of government.”?° They “followed the British
pattern of trial before the upper legislative chamber on charges brought by
the lower house.”*

As the Constitution’s language shows, impeachment is not a criminal
process, such as the prosecutions carried out by the U.S. Department of
Justice. Instead, it is the “first step in a remedial process—removal from
office and possible disqualification from holding future office. The purpose
of impeachment is not personal punishment; its function is primarily to
maintain constitutional government.”*?

Who May Be Impeached

When the Constitution’s drafters met in Philadelphia in 1787, they
fit impeachment into a system that separated government power into
three branches, with checks and balances among them.? They consid-
ered impeachment to be a way for Congress to check the President and,
therefore, “focus[ed] principally on [impeachment’s] applicability to
the President.”?* During the constitutional convention, James Madison
argued that providing for impeachment is “indispensable...for defend-
ing the Community [against] the incapacity, negligence or perfidy of the
[President].”®

The phrase “all civil officers of the United States” refers to “those
appointed by the President” and is “broad enough to include all [those] who
hold their appointment from the Federal government.”?¢ Because a Member
of Congress is not a “civil Officer,”?” the Senate ignored the impeachment
of Senator William Blount of Tennessee in 1799, expelling him instead.?®

Which Offenses Are Impeachable

The question of what constitutes an impeachable offense may be
approached in two different ways. The political approach was offered by
House Minority Leader Gerald Ford (R-MI), who led the effort to impeach
Supreme Court Justice William Douglas. On April 15,1970, he said: “What,
then, is an impeachable offense? The only honest answer is that an
impeachable offense is whatever a majority of the House of Representatives
considers it to be at a given moment in history.”*

One writer addressed this issue differently almost a century earlier,
just prior to the House impeaching President Andrew Johnson. While
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“the House must judge for what offenses it will present articles, and the
Senate decide for what it will convict,” he wrote, “it does not by any means
follow that therefore either the House or the Senate can act arbitrarily, or
that there are not rules for the guidance of their conduct.”*® That guidance
comes from the history of impeachment and the understanding of America’s
Founders regarding the impeachment standard they put in the Constitution.

According to the Justice Department’s Office of Legal Counsel, one

“fundamental issue is whether a ‘high crime or misdemeanor’ must be a
criminal offense.”® The answer is “no.” This phrase is a term of art that

“must be construed, not according to modern usage, but according to what
the Framers meant when they adopted [it].”*? From the English experience,
the Framers understood that impeachable misconduct is “not necessarily
limited to common law or statutory derelictions or crimes.”3?

In other words, criminality is not necessary for conduct to be impeach-
able. Rather, impeachment is “more designed to protect the public interest
than to punish the person impeached.”** The Framers “intended impeach-
ment to be a constitutional safeguard of the public trust.”*

While this concept of impeachment was not in dispute, the Constitution’s
Framers still had to choose the right language to express it. Professor Keith
Whittington of Princeton University notes the challenge: “A narrow reading
of the [Impeachment] Clause risks making the impeach power inflexible
and unable to respond to unanticipated bad behavior on the part of gov-
ernment officials. A broad reading of the Clause risks creating a partisan
weapon that can be used by legislators to undermine the independence of
other government officials.”®¢

The Constitutional Convention “came to its choice of words describing
the grounds for impeachment after much deliberation.”®” It first approved
broad language allowing impeachment for “mal-practice or neglect of
duty,”*® while subsequent committee drafts narrowed the language from

“treason, bribery, or corruption” to “Treason, or bribery” alone.*

Virginia delegate George Mason thought this would “not reach many
great and dangerous offenses,” such as “attempts to subvert the constitu-
tion,”*° and suggested adding “mal-administration,” a term found in several
state constitutions.* James Madison argued that “so vague a term would be
equivalent to a tenure during the pleasure of the Senate.”** The convention
settled on the language, used often in English impeachments, that we see
today: treason, bribery, or other high crimes and misdemeanors.

Professor John McGinnis examined the development of this provision
during the Constitutional Convention and concluded that the “decision
not to permit impeachment on the basis of maladministration is wholly
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consistent with authorizing it on the basis of serious objective misconduct
that bears on the official’s fitness for office.”*?

In The Federalist No. 65, Alexander Hamilton confirmed that this cate-
gory includes “those offences which proceed from the misconduct of public
men, or, in other words, from the abuse or violation of some public trust.
They are of a nature which may with peculiar propriety be denominated
POLITICAL, as they relate chiefly to injuries done immediately to the
society itself.”**

The fact that criminality is not required for conduct to be impeachable,
while consistent with the historical purpose of impeachment, makes impos-
sible a catalog or checklist of impeachable offenses. Each impeachment
case is fact specific. There have, however, been attempts to organize past
impeachments into categories.

In 1974, following President Richard Nixon’s resignation, the House
Judiciary Committee published a report on the constitutional grounds for
impeaching a President. This report concluded that American impeach-
ments fell into three categories:*

1. Exceeding the powers of the office in derogation of those of another
branch of government;**

2. Behaving in a manner grossly incompatible with the proper functions
and purpose of the office;*” and

3. Employing the power of the office for an improper purpose or
personal gain.*®

The Congressional Research Service has also attempted to summa-
rize or describe conduct that may be impeachable. One report concludes:
“Where the person to be impeached is the President or an executive offi-
cer, conduct having criminal intent, serious abuses of the power of the
office involved, failure to carry out the duties of that office, and, possibly,
interference with the Congress in an impeachment investigation of the
President or other executive official may be enough to support an article

of impeachment.”*

Based on “the lessons of text and structure” as well as “precedent and
history,”*° Professor Akhil Amar examined the Constitution’s impeachment
standard and suggested asking whether the alleged misdeeds are “truly as
malignant and threatening to democratic government as are treason and
bribery” and “justify nullifying the votes of millions of Americans.”*
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When they drafted the Constitution, America’s Founders did not provide
for impeachment as a partisan political weapon or as a response by Con-
gress to a President’s policies with which they may disagree. That is what
elections and the ordinary political process are for. Instead, impeachment is
aremedy for serious misconduct by the President and other federal officials
that renders them unfit for office.

The impeachment of President Andrew Johnson shows how the impeach-
ment power can be misused in this way. Radical Republicans in Congress
disagreed with Johnson’s plan to implement President Abraham Lincoln’s
conciliatory policies towards the Southern states. In 1867, they passed the
Tenure of Office Act, which unconstitutionally prohibited Johnson from
removing executive branch officials without the permission of the Senate.
The House impeached Johnson when he ignored the law and replaced
Secretary of War Edwin Stanton (an ally of the Radical Republicans) with
Ulysses S. Grant. The impeachment articles claimed that even Johnson’s
speeches amounted to “high Crimes and Misdemeanors.”

Historians “condemn the [Johnson] impeachment process as rash, reck-
less, and unwarranted.”*? Congress improperly characterized Johnson’s
legitimate decisions as President, with which House Members disagreed,
as impeachment offenses. And, with rhetoric reminiscent of that heard in
Washington today, Radical Republicans claimed that Johnson was a “wild-
eyed dictator bent on overthrowing the government.”**

This distinction is critical because grassroots political activists are
pushing a much more partisan approach to determining what conduct is
impeachable by including policies or decisions with which they disagree.
The group “Need to Impeach,” for example, cites President Trump’s pardon
decisions and speculation about his personal communication style and
process of decision making.>* Writing in The Atlantic, an impeachment
advocate includes President Trump’s criticism of the press and firing of
Attorney General Jeff Sessions® as “an attack on the very foundations of
America’s constitutional democracy” and, therefore, potentially impeach-
able offenses—and further suggests that the “process of impeachment can
also surface evidence” warranting impeachment.

This approach is clearly at odds with the nature of impeachment as it
was practiced in England and understood by those who drafted and ratified
the Constitution, as well as incompatible with the republican form of gov-
ernment guaranteed by the Constitution. It would allow 285 members of
Congress—a simple House majority and two-thirds of Senators—to remove
a duly elected President for partisan reasons or over matters of style, no
matter what his margin of victory in the last election.
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The Impeachment Process

The Constitution gives the “sole Power of Impeachment” to the House
of Representatives.”® Impeachment proceedings begin with the presenta-
tion of charges or allegations, which typically occur when a House Member
introduces a resolution or a memorial, or a resolution to authorize an
impeachment investigation.”” An impeachment resolution is similar to a
criminal indictment by a grand jury in that it is alist of unproven accusations
that a federal official has engaged in actions that warrant his impeachment.
An impeachment actually occurs when the House, by a simple majority,
adopts such aresolution.

The House has adopted 19 of the more than 60 resolutions of impeach-
ment introduced since America’s founding.*® Even though the Framers
focused almost exclusively on the President in their debate over impeach-
ment at the Constitutional Convention, 15 of those impeached officials have
been judges, including Supreme Court Associate Justice Samuel Chase in
1804.*° Consistent with the English experience and the understanding of
America’s Founders, at least 11 of these 19 impeachments included articles
alleging noncriminal misconduct.® Put differently, less than one-third of
the articles presented in those impeachments “explicitly charged the vio-
lation of a criminal statute.”®

Since the primary sanction following conviction is removal from office,
resignation by the official terminates the case at whatever stage in the
process it occurs. President Richard Nixon, for example, resigned in 1974
before the House voted on impeachment articles approved by the Judi-
ciary Committee;** U.S. District Judge Mark Delahay resigned in 1873 after
impeachment by the House but before his Senate trial began; U.S. District
Judges George English in 1923 and Samuel Kent in 2009 resigned in the
midst of their Senate trials.®

While the Constitution separately gives the “sole Power to try all
Impeachments”® to the Senate, it is not required to act on the articles of
impeachment or hold a trial. The Senate has done so for 16 of the 19 officials
impeached by the House. Eight of those trials, all of them involving fed-
eral district court judges, resulted in convictions.®® The Senate separately
voted to disqualify three of those convicted judges from holding future
federal office.®®

The Senate adopted specific rules for conducting impeachment trials
before the trial of President Andrew Johnson in 1868.%” Prior to 1934,
impeachment trials were conducted before the full Senate. However,
the 1933 trial of Judge Harold Louderbeck “lasted for 76 of the first one
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hundred days of President Franklin D. Roosevelt’s first term, one of the
busiest legislative periods in American history.”*® One of the House man-
agers complained that “for ten days we presented evidence to what was
practically an empty chamber.”®® Judiciary Committee Chairman Henry
Ashurst (D-AZ) offered Senate Resolution 242 on May 10, 1934, allowing
the Senate to “appoint a committee of senators to receive evidence and take
testimony.” This provision became Rule XI of the Senate’s impeachment
rules in 1935.7°

The Constitution provides that the Chief Justice presides over an
impeachment trial of the President, which would still take place before the
full Senate.” Whether before a committee or the full Senate, House Mem-
bers designated as impeachment “managers” have the role of prosecutor,
while the Senate has the role of the judge and jury. The last impeachment
occurred in 2009, when the House impeached U.S. District Judge G. Thomas
Porteous, Jr. After a trial before the Senate Impeachment Trial Committee,”?
the Senate convicted Porteous on all four impeachment articles and voted
to disqualify him from holding any federal office.”

After his 1989 impeachment and conviction, Judge William Nixon chal-
lenged the Senate’s use of an impeachment trial committee.” He argued that
when the Constitution gives “the Senate” the sole power to try impeach-
ments, it means the full Senate. The Supreme Court, affirming the lower
courts, held that this is a “political question” that “may not be resolved by
the courts.””

The Court rejected Nixon’s assertion that the word “sole” has “no
substantive meaning,” noting that the Constitution’s Framers “labored
over the question of where the impeachment power would lie.””® Judicial
involvement in impeachment proceedings would “eviscerate the ‘important
constitutional check’ placed on the Judiciary by the Framers.”””

The constitutional division between House impeachment and Senate
trial evokes comparison between indictment and trial in the criminal
justice system. While there are some conceptual or descriptive parallels,
the differences are significant. As noted above, while one purpose of the
criminal justice system is punishment, impeachment is a “civil remedial
process.””® Similarly, in contrast to the criminal justice system or even
English impeachment practice, impeachment conviction in America can
result in no more than removal from office and disqualification from other
federal service.”

Just as the House is not limited to a specific compilation of impeachable
conduct, the Senate is not bound to apply particular procedural rules or
due-process standards when conducting an impeachment trial: “In the
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final analysis the question is one which historically has been answered by
individual Senators guided by their own consciences.”®°

Those who see a close parallel between impeachment and the criminal
justice system or who favor acquittal of an impeached official will likely
advocate an evidentiary standard close to “beyond a reasonable doubt.”
During his 1986 Senate impeachment trial, Judge Harry Claiborne filed
amotion to designate this as the applicable standard. On October 7, 1986,
Senator Orrin Hatch (R-UT) requested aroll call vote. The Senate rejected
the motion—and that standard—overwhelmingly.®?

Conclusion

America’s Founders provided for removing public officials not only
when they have committed crimes, but when their misconduct threatens
constitutional government, betrays the public trust, or otherwise renders
them unfit to continue in office. While the 1787 Constitutional Convention
focused onimpeachment as a check on the President, most impeachments
by the House, and all convictions by the Senate, have been of federal judges.

While the category of “high Crimes and Misdemeanors” is not limited to
criminal conduct, it does not include policy differences or the kind of polit-
ical opposition that can be settled through the next election. Itis a process
for removing federal officials, including the President, who are guilty of
the kind of misconduct that renders them unfit to continue in the office to
which they had been elected or appointed.

Thomas Jipping is Deputy Director of, and Senior Legal Fellow in, the Edwin Meese I
Center for Legal and Judicial Studies, of the Institute for Constitutional Government, at
the Heritage Foundation. In 2010, he served as Deputy Chief Counsel of the U.S. Senate
Impeachment Trial Committee convened to try impeached U.S. District Judge G. Thomas
Porteous, Jr. Hans A. von Spakovsky is Senior Legal Fellow in the Edwin Meese Il Center.
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