
﻿

BACKGROUNDER
No. 3464 | January 24, 2020

RICHARD AND HELEN DEVOS CENTER FOR RELIGION & CIVIL SOCIETY

This paper, in its entirety, can be found at http://report.heritage.org/bg3464

The Heritage Foundation | 214 Massachusetts Avenue, NE | Washington, DC 20002 | (202) 546-4400 | heritage.org

Nothing written here is to be construed as necessarily reflecting the views of The Heritage Foundation or as an attempt to aid or hinder the passage of any bill before Congress.

The Right to Life in International 
Human Rights Law 
Tom Finegan, PhD

U.N. bodies should demonstrate greater 
respect for the internationally recognized 
right to life consistent with the natural law 
basis of human rights.

KEY TAKEAWAYS

U.N.  Member-States should high-
light instances in which U.N. bodies 
are acting ultra vires by attempting to 
unilaterally amend binding international 
human rights law.

U.N.  Member-States must push back 
against the abuse of prestige by rogue 
treaty-monitoring bodies, which advance 
abortion and undermine the credibility 
of human rights.

Introduction

No one committed to human rights denies what 
Article 3 of the Universal Declaration of Human 
Rights1 (UDHR) asserts: “Everyone has a right to life.” 
Rather, what is disputed today is the question of who 
is included under the term “everyone.” More than any 
other right, then, debates over the right to life impli-
cate the basic scope of human rights protections, or, 
in the language of contemporary moral philosophy, 
the fundamental moral status of humanity and its 
individual members.

Core to these debates are three moral–legal catego-
ries: (1) the inherent dignity of members of the human 
family (referenced by the first and fifth preambular 
paragraphs of the UDHR, as well as by Articles 1 and 
232); (2) equal rights consequent on the equal dignity 
of human beings (also referenced by the first and fifth 
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preambular paragraphs, as well as by Articles 1 and 73); and (3) personhood 
(referenced by the fifth preambular paragraph, as well as by Articles 3 and 6).

Personhood and human dignity both indicate a unique kind of height-
ened moral status that requires human rights protections, while basic 
equality indicates that those with this status possess it equally and so are 
owed human rights protections equally, too. “Everyone” equally shares in 
personhood and human dignity and equally possesses human rights. This 
essay will return to the mutually reinforcing importance of these core cat-
egories for understanding who counts as “everyone” later on.

Natural Law

The immediate impetus behind the UDHR’s promulgation in 1948 was 
the injustices carried out before and during World War II, particularly those 
perpetrated by the National Socialist government of Germany. But far from 
originating with the UDHR’s drafters, the idea of what is meant by “human 
rights” hails from a long tradition of natural law reflection on justice.

Here it is important to be aware of the distinction between an idea or 
proposition and how its essence may be expressed in various formulations. 
While neither ancient Roman jurists nor Thomas Aquinas (A.D.1225–1274) 
possessed the precise idiom of “human rights,” they clearly understood 
and accepted its logically prior corollary: that justice requires giving to 
another what is his right (ius suum, with ius the root word for justice).4 
So though a genuine development in the idiom of human rights occurred 
through Gratian’s seminal work of canon law (the Decretum, completed c. 
1140) and the early commentaries it generated (up to c. 1200)—wherein a 
more subjectivized idea of ius as a power (potestas) or faculty (facultas) or 
liberty (libertas) of the individual was developed5—this new idiom was but 
a particular articulation of ideas on justice endorsed by Aquinas and others 
before him in the natural law tradition.6

What counts as right (and thus a right) within this tradition is settled by 
appeal to the natural law, i.e., the standard of the reasonable that is naturally 
inherent in human reflection on justice and morality. The Roman lawyer 
Ulpian (A.D. 170–223),7 Aquinas,8 and the early canon lawyers9 saw more 
clearly than their ancient Greek predecessors in the natural law tradition that 
everyone is by nature equal and thus due their natural right in virtue of their 
human nature (hence why natural law ethicists are equally comfortable with 
the terms “natural” and “human,” used as descriptions of fundamental rights).

Emerging out of the broad medieval natural law tradition, Francisco de 
Vitoria, Bartolome de Las Casas, and Francisco Suarez argued on behalf 
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of the natural rights of native American Indians in the face of colonial 
exploitation in the 16th and 17th centuries.10 From this same moral and 
juridical lineage, Hugo Grotius appropriated the idea and idiom of natural 
rights and, in doing so, acted as the bridge over which natural rights were 
carried from the medieval canonists and post-Reformation second scho-
lastics to modern protestant political theorists. The natural rights theories 
of Grotius, Samuel Pufendorf, Jean Jacques Burlamaqui, Christian Wolff, 
Emer de Vattel, and John Locke11 were, in turn, formative of the American 
Declaration of Independence of 1776, which, after mentioning the “Laws 
of Nature and Nature’s God,” declares: “We hold these truths to be self-evi-
dent, that all men are created equal, that they are endowed by their Creator 
with certain unalienable Rights, that among these are Life, Liberty and the 
pursuit of Happiness.”

The philosophy of natural rights was to the fore in that other important 
18th-century precursor to the UDHR, the 1789 French Declaration of the 
Rights of Man and the Citizen.12 The key drafter of the American Declara-
tion, Thomas Jefferson, had a role in the drafting of the French Declaration, 
as it was he who advised the Marquis de Lafayette on the creation of the 
first model for the eventual 1789 Declaration.13 The final text of the French 
Declaration, influenced in part also by the Virginia Bill of Rights of 1776, 
invoked the “natural, inalienable, and sacred rights of man” and, “under the 
auspices of the Supreme Being” (Preamble), enumerated the “natural and 
imprescriptible rights of man” as “liberty, property, security, and resistance 
to oppression” (Article 2).14

Universal Declaration of Human Rights

The drafters of the UDHR knew from where they were getting their ideas. 
One of the most influential framers of what was to become the preamble to 
the UDHR, René Cassin, looked to the preamble of the 1789 French Dec-
laration for inspiration.15 Two of the most important template documents 
employed by the Canadian jurist John Humphrey in the composition of the 
very first draft of the UDHR, the “Pan American” declaration and a study 
sponsored by the American Law Institute, both drew heavily from the con-
stitutional natural rights tradition.16 And when the UDHR was adopted in 
Autumn 1948, its drafters’ speeches made repeated reference to the 1776 
and 1789 Declarations.17

The overarching thrust of the natural law/natural rights tradition up to 
1948 insisted upon human rights as rooted in human nature itself, so it is 
entirely fitting that the UDHR begins with the statement, “recognition of 
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the inherent dignity and of the equal and inalienable rights of all members 
of the human family is the foundation of freedom, justice and peace in the 
world” and goes on to reference “human beings” in the context of human 
rights protection, both in its second preambular paragraph and its very first 
article. The sufficient condition of being human for qualifying for human 
rights protection is what makes the insistence upon equal rights credible: 
Since no one shares more or less in human nature than any other human 
being, no one has a greater or lesser claim on human rights protection.

The UDHR’s invocation of dignity further illuminates the necessary 
and sufficient connection between human nature and possession of 
human rights. The very first draft preamble circulated was authored by 
John Humphrey and contained an alienable, extrinsic understanding of 
human dignity, “That there can be no human freedom or dignity unless 
war and the threat of war are abolished.”18 The second preamble circu-
lated was authored by René Cassin and contained a much more intrinsic 
understanding of human dignity: “[H]uman freedom and dignity cannot 
be respected as long as war and the threat of war are not abolished.” The 
preambular statement that was eventually accepted was authored by 
Charles Malik, a Thomist philosopher and the leading philosophical 
influence on the UDHR’s drafting,19 and contained the phrases “inherent 
dignity” and “inalienable rights.”20

Malik later explained the significance of these terms:

[T]he doctrine of natural law is woven at least into the intent of the Declara-

tion. Thus it is not an accident that the very first substantive word in the text 

is the word “recognition”: “Whereas recognition of the inherent dignity and 

of the equal and inalienable rights, etc.” Now you can “recognize” only what 

must have been already there, and what is already there cannot, in the present 

context, be anything but what nature has placed there. Furthermore, dignity is 

qualified as being “inherent” to man, and his rights as being “inalienable,” and 

it is difficult to find in the English language better qualifications to exhibit the 

doctrine of the law of nature than these two.21

During debates over Article 1, Eleanor Roosevelt (chairperson of the 
drafting commission) pointed out that dignity was included to emphasize 
that every human being is worthy of respect.22 Her remark was directed 
against the contention that dignity was not a right and therefore ought not 
to be part of any article of the UDHR. Roosevelt’s point was that human 
dignity explains why we have rights in the first place. Her position would 
later be attested to by both the International Covenant on Civil and Political 
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Rights and the International Covenant on Economic, Social and Cultural 
Rights which, in their second preambular paragraphs, affirm that human 
dignity founds human rights.23

The intrinsic (“inherent”) account of dignity contained in the UDHR’s 
preamble coheres perfectly with the UDHR’s belonging to the natural rights 
tradition. Inherent dignity means that the categorical moral worth of indi-
vidual human beings is intrinsic to (or rooted within) their nature as human 
beings. Hence, this dignity is properly human dignity. As such, the UDHR 
sets itself against all extrinsic accounts of dignity whereby an individual’s 
basic worth is contingent upon some property non-essential to his or her 
nature, such as those proffered by Thomas Hobbes,24 David Hume,25 and 
Friederich Nietzsche.26

Instead, the UDHR aligns itself firmly in favor of easily the most influen-
tial account of dignity at the time of its drafting—the natural law account 
which was exemplified by, inter alia, Pope Leo XIII’s encyclical Rerum 
Novarum (1891), Pope Pius XI’s encyclical Quadragesimo Anno (1931), the 
preamble to the 1937 Irish Constitution (an overtly natural law constitution 
and the first ever to invoke individual dignity), Pope Pius XII’s 1942 Christ-
mas Address,27 and the American Jewish Committee’s draft “Declaration 
of Human Rights” (1944).28

The logically interdependent moral realities of human dignity and 
(equal) natural human rights cohere with the import of Article 6’s invo-
cation of personhood, “Everyone has the right to recognition everywhere 
as a person before the law.” Personhood here is clearly understood in an 
inclusive sense: No one is to be excluded from being recognized as a person. 
In light of the positive references to “all human beings” (Article 1) and “all 
members of the human family” (first preambular paragraph), “everyone” in 
Article 6 ought to be interpreted as every human being. Johannes Morsink 
is correct to describe this as “stripped down” personhood,29 a conception 
of personhood stripped down to what Anna Grear terms the “embodied 
vulnerability of the human sub-stratum.”30

There was considerable debate as to whether the reference to juridical 
personhood in Article 6 should be retained, with the U.K. and U.S. delega-
tions particularly reluctant to keep it (for jurisprudential, and, possibly, 
in the case of the latter, domestic political reasons). However, the major-
ity of delegates present were impressed by the arguments of Cassin and 
others who pointed out that personhood had been used as a legal tool for 
denying the fundamental rights of human beings, such as Jews and African 
Americans. The article was necessary according to Cassin because “per-
sons existed who had no legal personality.”31 Recognizing personhood as 
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inclusive of all individuals who share in a common rational nature, like 
human nature, is a feature of the natural law tradition.32

The contrary view is that of an exclusive account of personhood that 
divorces personhood from human nature and makes of it an exclusive, elite 
status higher than the status of simply being human.33 But the exclusive 
account was alien to human rights thinking at the time of the UDHR’s 
drafting; the dominant view was the inclusive understanding, as present 
within the U.S. Catholic Bishops’ draft “A Declaration of Rights” (1946), the 
American Jewish Committee’s draft “Declaration of Human Rights” (1944), 
and the American Declaration of the Rights and Duties of Man (1948).34

The incorporation of an inclusive account of personhood in the UDHR 
is perfectly appropriate because inclusive personhood perfectly coheres 
with intrinsic dignity. Common employment of the categories “dignity and 
personhood” in contemporary moral philosophy indicates that they are 
interchangeable, which is how they operate in the UDHR, too. There, they 
both signify the unique, fundamental moral worth of the individual qua 
human being.35 And this is precisely how contemporary natural law scholars 
understand the interrelationship between these two categories:

Although there are different types of dignity, in each case the word refers to a 

property or properties—different ones in different circumstances—that cause 

one to excel, and thus elicit or merit respect from others. Our focus will be 

on the dignity of a person or personal dignity. The dignity of a person is that 

whereby a person excels other beings, especially other animals, and merits 

respect or consideration from other persons…what distinguishes human beings 

from other animals, what makes human beings persons rather than things, is 

their rational nature.36

It was this last point that Malik intended to make by his insistence on 
including the clause “endowed with reason and conscience” in Article 1.37 
Not only are the affirmations of inclusive personhood and inherent dignity 
by the UDHR consistent, they help make credible the claim that all mem-
bers of the human family have equal human rights.

The Right to Life of Unborn Children

The UDHR’s reliance on the mutually illuminating and mutually depen-
dent categories of equal human (natural) rights, inherent human dignity, 
and inclusive personhood means that it endorses human rights as belonging 
to human beings by virtue of their human nature. This itself entails that 
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the deep logic (as well as prima facie meaning) of the UDHR requires rec-
ognizing that members of the human family living in utero possess human 
rights, and thus the right to life.

The right to life is centrally the right against being intentionally killed. It 
has dual application: horizontal (against the activities of other persons) and 
vertical (against activities of the state). The moral norm underpinning the 
right to life is exceptionless (“absolute”) in the sense that once it is specified 
adequately (i.e., no intentional38 killing), the right does not permit of further 
qualification, limitation, or “balancing.”39

The right to life most certainly excludes all utilitarian attempts to justify 
the intended killing of innocents on the basis that such killings supposedly 
effect an overall net good when compared to the effects of the choice not 
to perpetrate them. The utilitarian view sees one course of action as more 
moral than another when it more fully instantiates (the most plausible 
version of ) the principle of “the greatest good for the greatest number.” 
Utilitarianism permits what, in reality, is immoral and contrary to respect 
for human rights partly because it fails to acknowledge human dignity.

As a uniquely supreme kind of worth, human dignity is priceless and 
incommensurable—there is no metric according to which it can be mea-
sured, calculated, and compared, even as regards other of its instantiations 
in human persons.40 So it is rationally senseless to claim that furthering the 
interests of a majority can morally “outweigh” a violation of human dignity 
brought about through the intentional killing of an innocent or innocents.41

And yet many legal and other scholars argue that abortion, the inten-
tional killing of an unborn human being, is a human right. What is more, 
they appeal to the UDHR in so arguing. Their line of reasoning centers of 
the inclusion of the term “born” in Article 1 and is typified by the claim of 
Christina Zampas and Jaime M. Gher that “the term ‘born’ was intentionally 
used to exclude the [fetus] or any other antenatal application of human 
rights.”42 Zampas and Gher argue that a proposal was made to delete the 
term “born” precisely on the basis that it seemed to exclude the unborn 
from human rights recognition, and that this proposal was rejected.

Similarly, Rhonda Copelon, Zampas, Elizabeth Brusie, and Jacqueline 
deVore argue that a remark by the French delegate during drafting to the 
effect that the right to freedom and equality is “inherent from the moment 
of birth” was directed against a proposed amendment to delete the term 

“born,” an amendment motivated by a concern to include unborn human 
beings within the ambit of human rights protection.43 Therefore, they con-
clude, the term “born” in Article 1 counts against human rights protections 
for the unborn.
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In fact, the converse is the case. Johannes Morsink demonstrates in his 
study into the origins of the UDHR that debates over the retention or rejec-
tion of the term “born” did not center on the question of abortion or the 
moral status of fetal life, but on whether human rights are inherent within 
human nature or, instead, are attributed to human beings from some source 
extrinsic to their very existence, such as society or law.44 The contention by 
the French delegate that the right to freedom and equality is “inherent from 
the moment of birth” was directed against not a pro-life proposal but the 
Soviet position, whereby equality of rights before the law is “determined 
not by the fact of birth, but by the social structure of the state.”45

The insertion of the term “born” in the first place was at the behest of a 
joint French and Philippine proposal.46 It echoed Jean-Jacques Rousseau’s 
The Social Contract47 and Article 1 of the 1789 French Declaration of the 
Rights of Man and the Citizen, which Rousseau helped inspire (“Men are 
born and remain free and equal in rights”), which themselves echoed the 
Ulpian’s proposition included near the beginning of Justinian’s Digest of the 
6th century, “by natural law all were born free.”48 Rousseau’s moral oppo-
sition to abortion49 indicates that he had no difficulty employing “born” as 
a signifier without implying that the value of “humanity” has no pre-natal 
application. Neither did the Digest, which affirms the civil rights of unborn 
children.50 And neither did René Cassin of France, the co-proposer of the 
amendment that included the term “born,”51 nor the Chilean delegate, 
Hernán Santa Cruz, who spoke in favor of the philosophy underpinning 
the term.52 Both delegates stated their moral support for the human rights 
status of unborn human beings during the course of the UDHR’s drafting.53

So while it is true that by dint of a philosophical misunderstanding, a 
few delegates (those of Mexico and Venezuela) objected to the term “born” 
on the grounds that it could imply disregard for the unborn child,54 these 
objections were extraneous to the real import of what “born” signified. 
What it signified then—as now—is that human rights and human dignity 
inhere (are intrinsic to) human nature as per the moral relevance of that 
nature. Dignity and rights cannot inhere in human nature if they are con-
tingent upon the materialization of developed or immediately exercisable 
(as distinct from latent or root) capacities proper to paradigmatic (healthy, 
mature, non-disabled) members of the human family. As such the intended 
meaning of the disputed qualifier counts in favor of unborn human rights.

Further support for this contention is that no delegate argued in favor 
of retaining the term “born” on the basis that it meant that only actual 
physically born human beings could claim human rights. The argument in 
favor of retaining the term was based exclusively on support for the view 
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that both equal dignity and human rights are inherent in all human beings. 
(As Article 2 puts it: “Everyone…without distinction of any kind.”) Malik, 
typically, was acutely aware of the true significance of this debate: “[T]he 
word ‘born’ means that our freedom, dignity and rights are natural to our 
being and are not the generous grant of some external power.”55

Does the UDHR, then, affirm the rights of all human beings, including 
unborn human beings? The matter does not, to my mind, permit a univocal, 
unqualified judgment. Proposals were, in fact, made to explicitly include 
the unborn within the terms of Article 3 (which at the time was draft Article 
4), which enumerates the right to life. One such proposal was made by the 
Chilean delegate and stated, “unborn children, incurables, the feeble[-]
minded [sic] and the insane have the right to life.”56 This suggestion would 
be discussed alongside a recommendation by Malik, “Everyone has the right 
to life and physical integrity from the moment of conception regardless of 
his or her physical or mental condition. Everyone has the right to liberty 
and personal safety.”57 Both proposals were rejected.

Two reasons were advanced against their adoption: the need for con-
cision within the UDHR58 and the fact that not all countries prohibited 
abortion in all circumstances.59 No delegate argued that unborn children 
were not entitled to human rights protection per se. For instance, Cassin 
took a stand against Malik’s proposal on the basis that it was not acceptable 
to every member, while also expressing his agreement with the proposal’s 
substance.60 Malik is also reported as requesting:

[T]hat reference should be made in the summary record of the meeting to the 

statements made by the representatives of China, the Union of Soviet Socialist 

Republics, and the United Kingdom in connection with [the then] article 4…. 

[W]hile the delegations of those three countries wished to omit the phrase 

“from the moment of conception” in the interests of brevity, they considered 

that idea to be implied in the general terms of article 4.61

In response to Malik’s request, the Chinese delegate stressed that the 
wording of the draft Article not only implied but actually contained the idea 
expressed by Malik’s amendment;62 the United Kingdom delegate stated 
that Article 4 could be understood to contain such an idea but did not nec-
essarily do so.63 The proposals to include “from the moment of conception” 
and “regardless of his or her physical or mental condition” were each voted 
on separately and were each defeated six votes to two.64

The proposal to explicitly protect unborn children was rejected for the 
sake of succinctness and generality, and because its inclusion may have 
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proved an obstacle to some states signing the UDHR. No argument was 
made against the proposal to the effect that the unborn child does not pos-
sess human rights as such, and no argument was made to the effect that 
there is a human right to abortion. (Indeed, no attempt was ever made 
during the drafting of the UDHR to include even a heavily limited right to 
abortion.) Thus, out of the two distinct positions put forward on the issue, 
one explicitly argued that the unborn child possessed human rights, while 
the other position, which was officially endorsed, was an admixture of sty-
listic and sovereignty concerns. Out of the six votes against the proposal, 
two were clearly motivated by stylistic concerns (the votes of the United 
States and China), and three were primarily motivated by sovereignty 
concerns (the votes of the United Kingdom, the Union of Soviet Socialist 
Republics, and France). The travaux préparatoires shed no light on the 
intention behind the Australian vote. If it was motivated by a desire for 
concision, an approach urged by the Chairperson just prior to the vote,65 
then an evenly split intention between stylistic and sovereignty concerns 
would have formed the successful vote. At worst, therefore, the vote against 
the proposal was intended to make it easier for certain states to sign on 
to the UDHR. There was no principled, morally substantive opposition to 
unborn human rights or support for abortion rights.

Perhaps the best summation of the UDHR on the matter, when all 
relevant preambular paragraphs, articles, and debates are taken into con-
sideration, including the most philosophically and historically attentive 
interpretation of the core terms inherent in each, is:

ll Yes, the UDHR offers substantive moral support for the recognition 
of the human rights of unborn human beings as members of the 
human family;

ll No, the UDHR does not explicitly include unborn children under its 
right to life; and

ll No, the UDHR neither affirms a human right to abortion nor offers 
substantive moral support for a human right to abortion.

The UDHR’s relationship to the human rights status of the unborn child 
is in some ways similar to the relationship between the original U.S. Con-
stitution (inclusive of the Bill of Rights) and the human rights status of 
African Americans. Presupposing the overtly natural rights philosophy of 
the Declaration of Independence, the Constitution enumerated various 
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natural rights and gave its endorsement to the fundamental, natural equal-
ity of all human beings.66 Yet this endorsement was importantly deficient 
since the Constitution’s protection of African Americans’ natural rights was 
insufficiently explicit given the threatening cultural context facing them, 
and was even undermined by provisions like Article IV, section 2, clause 
3.67 Similarly as regards the Declaration itself, the decision to omit Jeffer-
son’s words against the King waging “cruel war against human nature itself” 
through royal support for the slave trade injured the humane tenor of the 
document (and was a decision made at the behest of southern opposition, 
and thus—as with the UDHR drafting decision to omit explicit reference 
of the unborn under the right to life—motivated by sovereignty and con-
sensus concerns).

So despite these founding documents’ natural rights underpinnings, they 
were ill-equipped to remove the legal possibility of a future Supreme Court 
decision like Dredd Scott v. Sanford, which harnessed cultural prejudices 
to reject the fundamental equality of African Americans and their natural 
right not to be held in slavery as the possession of another. The Dredd Scott 
majority construed the Constitution against the grain of its moral and philo-
sophical underpinnings and held that colored people are “a subordinate and 
inferior class of beings”68 who “had no rights or privileges but such as those 
who held the power and the Government might choose to grant them.”69

And yet the inherent natural rights logic of both the Constitution and the 
Declaration of Independence was irrepressible. The dissent in Dred Scott 
spoke to it: “A slave is not mere chattel. He bears the impress of his Maker, 
and is amenable to the laws of God and man; and he is destined to an endless 
existence,”70 and “slavery, being contrary to natural right, is created only 
by municipal law.”71 Dissent was assented to during Congressional debates 
over the Thirteenth and Fourteenth Amendments, wherein appeal to the 
natural, inalienable, equal rights of human beings was ubiquitous.72

Since then, there have been legally endorsed setbacks on the road to 
the proper recognition of the human dignity of all regardless of such acci-
dental characteristics as skin color, not least Plessy v. Ferguson,73 but when 
they have been overcome, it has been through (as Martin Luther King Jr. 
famously put it) living out the true meaning of the creed: “We hold these 
truths to be self-evident, that all men are created equal.”

In a similar way the UDHR’s affirmation of inherent human dignity, equal 
human rights, and inclusive personhood is oriented firmly toward a more 
explicit recognition of the human rights status of the unborn. Like the 
Reconstruction Amendments and the Civil Rights Act, a day may come when 
this more explicit recognition fully materializes in human rights law, even 
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if the materialization must occur against the grain of the views of bodies 
tasked with operating faithfully according to the meaning of the UDHR.

Subsequent International Human Rights Law

Subsequent international human rights law has in fact provided more 
explicit—if still not fully explicit—recognition of the unborn child’s human 
rights. Article 6(5) of the 1966 International Covenant on Civil and Political 
Rights protects the right to life of unborn children whose mothers have 
been sentenced to death. (“Sentence of death…shall not be carried out on 
pregnant women.”) The travaux show the provision was added out of con-
sideration for “the interests of the unborn child.”74

This section proceeds from and is intelligible in light of Article 6(1), 
“Every human being has the inherent right to life. This right shall be pro-
tected by law. No one shall be arbitrarily deprived of his life.” As with the 
UDHR drafting, an unsuccessful attempt was made to explicitly include 
reference to the unborn under Article 6(1). A proposed amendment to insert 
the clause “from the moment of conception” into the right-to-life article 
was defeated by 31 votes to 20 (with 17 abstentions).75 But the travaux make 
it clear that the vote was not lost due to a direct rejection of the idea that 
unborn children possess human rights or due to any notion that there is 
such a thing as a human right to abortion. Rather, delegates were concerned 
with the lack of legal clarity arising from the invocation of conception as a 
legal marker and, to a seemingly lesser extent, with the need to respect state 
sovereignty in light of the incompatibility of the amendment with extant 
abortion legislation in various jurisdictions.

The 1966 International Covenant on Economic, Social and Cultural 
Rights (ICESCR) did not discuss the right to life of unborn children in the 
context of the abortion controversy. It did, however, recognize that the 
unborn child requires human rights protection in the child-centric Arti-
cle 12(2)(a). In the context of ensuring that “everyone” enjoys the highest 
standard of physical and mental health, the ICESCR holds that “steps to 
be taken by the State Parties to the present Convention…shall include…the 
provision for the reduction of the stillbirth-rate and of infant mortality and 
for the healthy development of the child.”

The 1959 United Nations Declaration on the Rights of the Child had, by 
this stage, already indicated that “child” includes the child “before as well 
as after birth.” And the inclusion of this statement in the third preambular 
paragraph of the 1989 U.N. Convention on the Rights of the Child (UNCRC) 
forms what remains the most explicit affirmation of the human rights status 
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of the unborn child by international human rights “hard” law: “[T]he child, 
by reason of his physical and mental immaturity, needs special safeguards 
and care, including appropriate legal protection, before as well as after birth.”

Though appearing to be an entirely unambiguous affirmation of the 
human rights status of the unborn child, the significance of the UNCRC’s 
preambular statement is qualified by the placement in the travaux “on 
behalf of the entire Working Group” the following statement, “[I]n adopting 
this preambular paragraph, the Working Group does not intend to prejudice 
the interpretation of article 1 or any other provision of the Convention by 
State parties.”76 This interpretative statement itself would be the subject 
of a legal opinion from the U.N.’s Legal Counsel, an opinion furnished after 
the Working Group had completed its work and that cast significant doubt 
on the legal effect of the interpretative statement.77

A point the opinion intimates is that in international law hermeneutics 
(as per Articles 31 and 32 of the 1969 Vienna Convention on the Law of 
Treaties, or VCLT),78 the ordinary meaning of the preamble ranks higher 
than appeal to supplementary means of interpretation such as the travaux. 
Despite an element of ambiguity over its precise significance in interna-
tional human rights law, then, the UNCRC’s preamble remains a more 
explicit and more general affirmation of the unborn child’s human rights 
than hitherto achieved. It is also part of a trend that is both clear and clearly 
faithful to the moral–philosophical foundations of the UDHR.

In the 1990s, another trend began pertaining to the status of the unborn 
in intentional human rights law. Of itself, this particular trend did not 
amount to a development of international human rights law but rather 
involved a radical shift in how United Nations bodies interpreted this law. 
So seemingly from nowhere and without offering anything like a reasoned 
justification the Human Rights Committee (HRC), a body established 
pursuant to Article 28 of the International Covenant on Civil and Political 
Rights (ICCPR), began declaring that compliance with the ICCPR requires 
the decriminalization of abortion in cases of “rape, incest, serious risks to 
the health of the mother, [and] fatal fetal abnormality.”79

The HRC now also expresses concern at the “discriminatory impact” of 
abortion laws that criminalize most abortions within a jurisdiction and 
thus prevent women of lesser economic means (who cannot afford to travel) 
from procuring an abortion.80 The body routinely challenges states with 
restrictive abortion laws and does so primarily by appeal to Articles 3,81 6,82 
and 783 of the ICCPR.

In its recent General Comment (No. 36) on Article 6, the HRC construes 
that article to effectively contain a near-unlimited right to abortion.84 No 
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effort is made by the HRC to offer anything like a ratio decidendi for rejecting 
the applicability of human rights to unborn children and for incorporating 
a right to abortion into the text of the ICCPR. The manifold “concluding 
observations” and “general comments” simply assert the existence of a right 
to abortion under that instrument.

Despite presentations, suggestions, and posturings to the contrary, the 
HRC’s “concluding observations” and “general comments” do not form 
part of binding international human rights law. The same goes for all U.N. 
treaty-monitoring bodies. This is something that even scholars very sympa-
thetic to the activities of treaty-monitoring bodies accept.85 The HRC is not 
a judicial-type body and does not have the legal power to develop, delete, or 
add to the ICCPR’s provisions, as is clear from the text of the ICCPR itself.

Article 40(1) provides for states party to the Covenant “to submit reports 
[to the HRC] on measures they have adopted which give effect to the rights 
recognized herein [i.e., in the ICCPR itself ],” while Article 40(4) requires 
the HRC to transmit reports and general comments to the state parties. 
Since this is the extent of the HRC’s powers under the ICCPR, it acts ultra 
vires when it seeks to alter, add to, or diminish the rights recognized by the 
ICCPR or to otherwise amend that instrument.

The problematic nature of the HRC’s approach to the human rights of 
the unborn child is mirrored in most other U.N. treaty-monitoring bodies. 
The Committee on the Elimination of All Forms of Discrimination Against 
Women (CEDAW Committee),86 established pursuant to Article 17 of the 
1979 Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW), is perhaps the most insistent on a human right to abor-
tion. The CEDAW Committee regularly appeals to Article 12(1) of CEDAW 
to support abortion rights. (“States Parties shall take all appropriate mea-
sures to eliminate discrimination against women in the field of health care 
in order to ensure, on a basis of equality of men and women, access to health 
care services, including those related to family planning.”)

Yet, like the ICCPR, the CEDAW makes no provision for abortion as 
a human right, either in Article 12(1) or elsewhere. This is ascertainable 
from a good faith reading of its actual textual provisions and confirmed by 
its travaux (which indicate that abortion was not understood as a human 
right component of “family planning” or any other CEDAW provision).87 
Constitutional scholars of almost every generation and nationality are 
familiar with a glaring disjunction between the underlying philosophy of a 
foundational legal text and an aspect of its current official interpretation. So 
it is with the current incompatibility between, on the one hand, the under-
lying moral philosophy of the UDHR—reflected in its explicit text—and the 
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instruments promulgated pursuant to it, and, on the other, the free-floating 
interpretations of these human rights documents asserted by U.N. trea-
ty-monitoring bodies, which somehow infer a right to abortion.

Disintegration of the Human Rights Philosophy

In the minds of many human rights scholars today, debates over the 
human rights status of unborn children are rather peripheral to the future 
of human rights. At most, they tend to assume that the status of the unborn 
matters really only insofar as it impacts upon the discrete matter of the 
right to abortion. (What matters for a clear majority of scholars is that the 
status of the unborn is resolved in such a way as to leave the right to abortion 
intact.) Very few think that the credibility of human rights as a whole stands 
or falls on the status of unborn children, and so very few are in the least bit 
troubled by how U.N. treaty-monitoring bodies implicitly—yet really—dis-
parage the human rights status of unborn children.

But the basic credibility of human rights as a whole is at stake in these 
debates. This is not a circular claim; its veracity can be apprehended by 
appreciating diverse-yet-intertwined insights from a variety of philosophi-
cal sub-disciplines, something most human rights scholars and members of 
treaty-monitoring bodies are not readily in a position to do. These insights 
have enormous implications for human rights, though, and it is imperative 
to consider them.

Honest and scientifically informed thinkers in favor of abortion rights 
know that the unborn entity is a human being.88 Usually, too, they subscribe 
to at least some vestigial respect for the idea that it is intrinsically wrong 
to kill innocent persons. The obvious solution to the dilemma is to deny 
that unborn human beings are moral persons (or, what is essentially the 
same thing, possess equal human dignity). For the denial to be minimally 
plausible, of course, it must appeal to a criterion of moral personhood (or 
of possessing human dignity) the unborn fail to satisfy. The standard of 
personhood that quickly became the dominant, consensus position was 
that of having the immediately exercisable (as distinct from latent or root) 
capacity for self-consciousness.89

It was a position alien to the thought of the most influential fathers of the 
natural rights tradition when they considered personhood in the context 
of justice and rights.90 These philosophers assumed that to possess human 
nature was to be a person. Theirs was an intrinsic, inclusive account of per-
sonhood. The revisionist account, on the other hand, posited personhood 
as contingent upon the experiencing of an advanced developmental stage 
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wherein a relevant root capacity develops into a corresponding, imme-
diately exercisable capacity. The root capacity that makes possible an 
immediately exercisable capacity is itself intrinsic to human nature and, 
thus, the immediately exercisable capacity is contingent upon an intrinsic 
feature of human nature. But the immediately exercisable capacity consid-
ered in isolation is, strictly speaking, non-essential to human nature and 
thus in that way extrinsic to it.

As extrinsic to human nature, the revisionist account of personhood 
excludes various human beings. This, of course, was the point. But even 
philosophers in favor of abortion quickly came to realize that it was not 
just unborn human beings who were excluded by this revisionist standard. 
Michael Tooley illustrated clearly in his seminal 1983 work, Abortion and 
Infanticide, published just 20 or so years after the legislative push for abor-
tion rights fully kicked into gear, that newborn human beings were similarly 

“non-persons” according to the revisionist standard of personhood.91 It was 
a simple matter of logical consistency.

Peter Singer’s work helped popularize the argument Tooley was making, 
and today it is widely accepted among bioethicists that infanticide, in effect, 
the intentional killing of newborns, is substantially equivalent to the killing 
of children pre-birth in the sense that none of the beings killed are persons 
(only persons have a proper right to life).92 The practical implications of 
this concession have been much less acute than the practical implications 
of the social consensus concerning abortion, though largely because the 
latter removes almost93 all practical relevance from the former.

At the other ends of life’s spectrum, that same revisionist standard of 
personhood has engendered a broad bioethical consensus in favor of the 
allegedly sub-personal nature of human beings who are alive but lacking 
any significant level of consciousness as a result of acquired, severe cerebral 
impairment (as occurs in cases of injury resulting in a so-called persistent 
vegetative state, or PVS).94 Law in certain influential jurisdictions has fol-
lowed suit and permits the “letting die” (in reality: deliberate killing via act 
or omission) of such profoundly impaired human beings since it is suppos-
edly in their “best interests” to die.95 (This rationale for legalized killing is 
tantamount to holding that a human being’s life in a PVS-like condition is 
sub-personal and that therefore they themselves are not fully a person and 
do not possess equal human dignity.)

It did not take long for the rejection of inclusive personhood that pred-
icated these sorts of decisions to trickle down into decisions to euthanize 
incompetent, non-PVS patients (e.g., those with severe dementia or in a 
coma) without their explicit request. And so non-voluntary euthanasia is 
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often unofficially tolerated to the point of quasi-formal policy in jurisdic-
tions like Belgium and the Netherlands.96 All this is relatively well-known 
in moral philosophy and medical law.

What is much less well-known publicly is that a small number of serious 
philosophers have in the past 15 years or so applied the revisionist account 
of personhood to cases of adults with profound intellectual disabilities. 
Inevitably, the results have been troubling. The possession by an individual 
of a profound intellectual disability often entails his lacking a sufficiently 
robust ability for self-consciousness to satisfy the revisionist criterion for 
personhood.97 The implication, not always unstated, is that these persons 
do not possess a right to life.

It is noteworthy that some of the most vehement opposition to this devel-
opment comes from secular feminist ethicists. How do they argue against 
the de-personalizing of the profoundly intellectually disabled? Often by 
appealing to the unique worth of both human nature and natural, biological 
relationships between dependent human beings.98

Although it is abundantly clear to most serious scholars working on 
the interrelationship between bioethics and moral status that the revi-
sionist account of personhood renders many more categories of human 
beings non-persons beyond unborn children, human rights and other legal 
scholars who embrace the revisionist account for the purposes of abortion 
advocacy seem largely uninformed of this implication—or at least very 
rarely advert to it publicly. The wider implications of their account of 
personhood should trouble them massively, and yet they remain seem-
ingly unperturbed.

The matter is even more problematic than that of human rights aban-
doning some of the most vulnerable categories of human beings and leaving 
them outside the scope of human rights protection. A further entailment 
of the revisionist account of personhood is only beginning to appear on 
the radar of moral philosophers. It can be appreciated by combining the 
aforementioned insights from the fields of bioethics and moral status with 
important insights from the field of value theory.

The divorce of personhood from human nature turns out to unravel 
human rights in its entirety. How? To begin with, a credible account of 
revisionist personhood cannot rely on magic. In other words, it cannot 
suppose that in the order of human development a human at point p is 
simply a non-person and at the very next developmental point, p + 1, is fully 
a person. Cognitive science rejects the idea that the immediately exercisable 
ability for self-consciousness is like a switch that is completely off and then 
suddenly, as if by magic, turned fully on.
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Rather, the consensus and commonsense view is that the ability to experi-
ence self-consciousness develops gradually (and can be lost gradually, too, as 
in the case of dementia). Thus, from the very outset, the revisionist account 
of personhood was open to the possibility that a human being increases 
in personal value up to the point he or she becomes a full person. On this 
basis, bioethical references to “quasi” or “partial” or “potential” persons are 
very common, and usually indicate a moral worth on the personhood scale 
somewhere between null and full. The alleged increase in moral worth is not 
ad hoc: It tracks the human being’s increasing though incomplete appro-
priation of the ability to do what counts as the criterion for personhood. No 
longer is there any need to appeal to implausible magic moments or magic 
points, leaving the plausibility of the revisionist account intact.

Or so it seemed. The reason why the solution appeared to work so well 
is that up to the point of achieving self-consciousness there was a gradated, 
proportionate, and isomorphic parallel between the human being’s growth 
in and toward the relevant criterion and his moral worth. No arbitrary, ad 
hoc, abrupt change in moral status occurred.99 But if the revisionist account 
of personhood was to be credible it had to be fully consistent. And that 
entails a very serious problem. For it is generally accepted by philosophers 
(and by cognitive scientists) that degrees of self-consciousness are found 
beyond a minimally substantive point that acts as a plausible anchor for 
revisionist personhood.100 Indeed, it is likely more accurate to speak of dif-
ferent levels and depths of self-consciousness than of linear degrees, making 
the idea of an invariant, fixed point of self-consciousness corresponding to 
the personhood-conferring metric even less plausible.101

Hence, we are left with this picture by the revisionist account of person-
hood when informed by the dominant view of self-consciousness: There is 
a “point” at which a non-intellectually disabled developing human being 
achieves a level of the capacity for self-consciousness high enough to suffice 
for counting as a person, and, beyond this, there are human persons with 
higher levels of this capacity. If the revisionist account of personhood is 
to maintain internal consistency in light of this picture and is to avoid the 
arbitrary and ad hoc positing of a magic point at which an increase in moral 
status no longer tracks (in effect, is proportionate with) an increase in the 
capacity for self-consciousness, then it follows that it will not only need to 
accept the existence of quasi or partial persons, but of various degrees of 

“supra” persons too.
This is precisely the conclusion drawn over the past 10 or so years by 

respected philosophers like Jeff McMahan,102 Richard Arneson,103 and 
Christopher Knapp.104 They are not particularly comfortable with the 
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conclusion, since they are proponents of the revisionist account, but they 
are clearheaded and honest enough to follow their personhood argument 
where it leads.

It is obvious that the idea of a gradated series of supra persons over and 
above normal persons destroys outright the idea of fundamental human 
equality. (The destruction is thoroughgoing, because there will be many 
supra persons with lesser moral worth than other supra persons on this 
account.) As the earlier treatment of the UDHR indicated, fundamental 
equality of human rights and human rights subjects are essential features of 
the basic meaning of human rights. So the revisionist account of personhood 
is incompatible with human rights even on the assumption that it can be just 
to exclude some more marginalized classes of human beings from human 
rights protection.

Now it might appear open to a proponent of the revisionist account to 
save it in one of two ways. He or she could simply abandon the idea of gra-
dated personhood altogether, thus saving the account from serious internal 
inconsistency and from the elitism entailed by it. But that move introduces 
massive arbitrariness into the position: At every pre-magic level of the rel-
evant capacity being reached, even at the level only ever-so-slightly below 
the magic level, the human being has no personal worth, while for every 
increase in the relevant capacity post-magic point it makes absolutely no 
difference at all to the worth of the human being. The obvious arbitrariness 
of this approach is recognized by almost all proponents of personhood revi-
sionism, and so few, if any, of them today endorse it.

A more promising savings clause is this: Bite the bullet and insist on 
thoroughgoing internal consistency, yet deny that the differences in 
moral status above the “normal” personhood line are significant enough 
to require practical (as distinct from theoretical) abandonment of funda-
mental human rights equality. This move, too, however, is unsuccessful. If 
being situated a little below the personhood-conferring line makes one 
a partial person, and if it is the case that there is no principled difficulty 
with killing partial persons compared with killing persons, then it follows 
that relatively small differences in moral worth on this revisionist account 
can, in fact, entail drastic differences in what counts as permissible and 
impermissible treatment.

We now arrive at the deep, human rights–disintegrating flaw of the whole 
revisionist approach. This is something that even its most clearheaded pro-
ponents do not see clearly.105 In proposing that there is any gradation at all 
within personhood, even only a gradation below a magic line (in effect, only 
in terms of partial personhood), revisionist proponents commit themselves 
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to viewing personhood as a non-fundamental type of moral worth, one that 
shares a common metric by which it can be calculated and weighed, and 
therefore is commensurable with other of its instantiations; non-unique in 
any of its instantiations; non-fundamental (in effect, not an end in itself ); 
and violable (since an entity participating to some extent in personhood can 
have his or her core interests intentionally harmed through being killed).

With these concessions made, one is thereby committed to seeing per-
sonhood in utilitarian, not natural rights, terms. As per the earlier treatment 
of the right to life, utilitarian ethics guides action by appeal to a greater good 
of some sort being produced by one choice over its alternative(s). To make 
sense of the idea of measuring moral-type goods against one another, there 
must be a common metric by which to measure them. Natural law ethics 
rightfully denies there is. The most fundamental morally relevant goods do 
not share a plausible common metric—what is the common denominator 
shared by life and friendship and artistic creativity, for example?

Because the most fundamental goods are personal goods, it stands to 
reason that there is no reductive common metric that can weigh the worth 
of persons against one another. Each individual person possesses a unique, 
incommensurable worth; the worth of persons is priceless, and as such their 
dignity is inviolable. This view of the human dignity proper to persons 
explains why each of us has a right to life against being intentionally killed, 
no matter how many other innocent, brilliant, or politically influential 
persons stand to benefit from the cessation of our existence. Utilitarian-
ism, unwilling to recognize the incommensurable, fundamental, inviolable 
worth of any moral-type good, even persons themselves, stands unable to 
justify human rights.106

So for utilitarianism no one is a person in the true human rights sense; 
no one possesses inviolable, priceless human dignity. And any position that 
concedes that personhood has a measure and a price, so that some are more 
persons than others who are only “quasi” or “partial” persons, and concedes 
that these others can have their most basic interests deliberately destroyed 
on the condition that persons overall benefit (“greater good”), is a position 
that is implicitly utilitarian107 and cannot credibly affirm what is affirmed 
by Article 3 of the UDHR: “Everyone has a right to life.”

Do not think this is a question of mere ethical theory. One of the fac-
tors behind the inclusion of that right in the UDHR was repugnance at the 
National Socialist euthanasia law targeting, in particular, the intellectually 
disabled108—a law justified on utilitarian grounds and with many legal, social, 
and scholarly precursors within enlightened, progressive Western democ-
racies at that time.109
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The revisionist account of personhood is fatal for the whole of human 
rights. Divorcing human nature from personhood and positing the attain-
ment of some heightened, immediately exercisable capacity as the criterion 
for personhood will cash out in one of two ways. If it avoids directly entailing 
degrees of personhood, it will be utterly arbitrary and thus discrediting of 
human rights itself, and leave a variety of innocent, vulnerable human beings—
born and unborn—without any human rights protection whatsoever. Or, if 
the divorce is managed in a way whereby it is non-arbitrary and internally 
consistent, it will end up rejecting the twin truths that all persons are fun-
damentally equal in moral worth and possess rights that protect them from 
having their interests deliberately harmed via utilitarian-type calculations. 
No man is an island, John Donne said, and the bell tolls for us all.

Paths Forward

There is an important role for academic-educational initiatives to 
explore the deep meaning of human rights. Too few leaders and thinkers 
are aware of the intellectual threat posed to human rights from within juris-
dictions that historically championed them. It is remarkable, for instance, 
how under-discussed the concessions of McMahan, Arneson, and Knapp 
are in current debates and literature, given the tightness of their arguments 
and the stunning and devastating reach of those arguments’ implications. 
Maybe those who expect to see a monster under the bed tend not to look.

Much more scholarly work needs to be done in this area and in human 
rights legal and moral theory more generally. This is very much a practical 
recommendation since the UDHR itself was based on a tradition of thought 
as much as on a tradition of law and practice.

An urgent and under-appreciated human rights issue is the rogue deliv-
erances of human rights treaty bodies. It is imperative that adherents 
to authentic human rights formally and openly push back against trea-
ty-monitoring bodies’ undermining of human rights protections. Currently, 
treaty-monitoring bodies face little, if any, principled state opposition. The 
effect of this omission is to create the impression in the public, political, and, 
increasingly, judicial mind that such bodies are fair and even legally authori-
tative interpreters of human rights law. The falsity of this impression serves 
to weaken the meaning, standing, and integrity of actual international 
human rights law as found in human rights treaties.

Further, there is the real possibility that if states continue to remain pas-
sive toward or acquiesce in the faulty pronouncements of treaty-monitoring 
bodies, then those pronouncements could attain the status of customary 
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human rights law and/or such passivity/acquiescence may count as “sub-
sequent practice” for the purposes of interpreting the meaning of human 
rights treaty law as per Article 31(3)(b) of the Vienna Convention on the 
Law of Treaties. Of note as regards the issue of “subsequent practice” is 
that the International Law Commission has recently affirmed that treaty 
bodies’ pronouncements can contribute toward “subsequent practice” if 
endorsed (or perhaps even non-opposed) by the relevant state.110 So while 
currently it is very widely accepted, including by the International Law 
Association111 and even revisionist human rights scholars,112 that the con-
clusions and findings of treaty-monitoring bodies are not legally binding 
and do not form part of human rights law, this could very well change in the 
future—and change quite quickly at that.

Recommendations

What can be done? I will briefly outline four possibilities and offer a judg-
ment on each. (No doubt there are more avenues to explore, and others 
should dedicate time to considering what these might be.)

1.	 Make efforts to alter the consensus philosophical composition 
of these bodies in a way that makes them more faithful to the 
human rights philosophy. States do have power to elect the mem-
bers of these bodies. To the best of my knowledge, there has hitherto 
been little coordinated effort among states to promote the election 
of authentic defenders of human rights to various treaty-monitoring 
bodies—so there is much room for improvement in this regard. Realis-
tically, though, in the short term, it will be a difficult task to coordinate 
the election of a sufficient number of authentic human rights defend-
ers to a particular body so as to shift that body’s majority view on 
important matters like the right to life. More immediately realizable, 
and probably more efficient, options are available.

2.	 Engage with treaty-monitoring bodies when they are in the pro-
cess of formulating a new General Comment. This approach is one 
already taken by adherents to authentic human rights. This happened 
recently during drafting by the HRC of its General Comment 36 (on 
the right to life). Pro-life academics, nongovernmental organizations 
(NGOs), and states made submissions urging the HRC to reject the 
idea that the right to life somehow entails a right to abortion.113 Their 
efforts were well-intentioned but ultimately doomed to failure.
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The current consensus philosophical position of the HRC, which is 
antithetical to authentic human rights, meant that deliberations over 
General Comment 36 were virtually certain to end up rejecting the 
right to life of unborn children and endorsing a right to abortion.114 
Unless approach (1) is successfully pursued—at least in part—approach 
(2) will be unrealizable.

3.	 Use pro-life-inclined governments’ formal responses to U.N. 
treaty-monitoring bodies’ “periodic reviews” to advance crit-
icisms of said bodies’ questions (which are often ideologically 
loaded against the meaning of the relevant treaty itself ) and “juris-
prudence.” This is a more immediately realizable approach, does not 
involve a huge amount of coordination, and will have a positive impact.

Current practice is generally for states to acquiesce in the supposed 
integrity of the review process by neither challenging the basis of the 
questions put to them nor pre-emptively responding to the likely 

“findings” of the body against them. At most, states that avoid amend-
ing domestic law in line with a U.N. body’s expectations will cite their 
dualist legal system or some other intricacy of their domestic law. But 
often the questions and deliverances of the treaty-monitoring body 
will presuppose the existence of a “right” not part (either explicitly or 
implicitly) of the treaty of which the body is a function.

States, therefore, can and should use their official responses to formally 
criticize and reject faulty interpretations of human rights treaties by 
U.N. bodies and highlight instances where such bodies are acting ultra 
vires by attempting to unilaterally amend binding international human 
rights law (the content of which is formed by textual provisions read in 
light of supplementary means of treaty interpretation, as per the VCLT). 
State parties can do this in both the “State Parties Reports,” the initial 
step of the review process, and then in their response to the U.N. bodies’ 

“Lists of Issues” (a response titled “Replies to LOIs”).115

U.N. bodies’ “Concluding Observations,” the final step of the review 
process, would thereby be forced to take notice of criticisms directed 
towards the U.N. body’s assertions—and to formally engage with those 
criticisms in a way they do not currently have to when NGOs criticize 
U.N. interpretations of human rights during the oral presentation part 
of the periodic review process.
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Potentially, this could: (1) force U.N. bodies (or at least certain of its 
members) to critically reflect on their own operations, competence, 
and fidelity to human rights law; (2) encourage other states to question 
the deliverances of U.N. bodies on human rights grounds; (3) dampen 
judicial enthusiasm for citing the work of treaty-monitoring bodies; 
(4) lessen the aura of uncontroversial authoritativeness of treaty-mon-
itoring bodies in the public and official mind; and (5) motivate and 
provide official data for scholarly reflection on the trajectory of human 
rights law, theory, and practice.

More importantly, though, this measure would place a substantial 
(and possibly insurmountable) obstacle in the path of treaty bodies’ 
pronouncements forming either customary human rights law or 
contributing towards “subsequent practice” as per Article 31(3)(b) 
of the VCLT.

The effectiveness of the implementation of this recommendation 
would be greatly enhanced if formal state objections to a treaty body’s 
interpretation of human rights law were legally well grounded, in 
effect, if the objections cohered with the legal hermeneutics endorsed 
by Articles 31 and 32 of the VCLT (see discussion, infra). Usually only 
a small number of civil servants/department officials have direct 
responsibility for the drafting of official responses to U.N. bodies, so it 
should not be difficult to coordinate the practical implementation of 
this recommendation.

4.	 In line with and supplementing the previous recommendation, 
states should also submit interpretative declarations to the 
human rights treaties they have ratified (or even just signed) 
outlining that they interpret these treaties in accordance with 
Articles 31 and 32 of the VCLT. Normally interpretative declara-
tions (which are distinct from reservations) are communicated by 
states upon signing, ratifying, or acceding to a treaty, but international 
law does not stipulate that their communication is restricted to those 
official acts. In fact, the International Law Commission accepts the 
legitimacy of the “late formulation” of interpretative declarations,116 as 
does the U.N.117 and the Council of Europe.118

The VCLT itself is uncontroversially authoritative in international 
law. It has been ratified by 114 states and is regarded as a codification 
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of existing customary law. So it is difficult to imagine how an inter-
national actor could object to an interpretative declaration that 
affirms a particular state interprets a treaty it is party to in accordance 
with the VCLT.

The VCLT’s attractiveness is in its reasonableness. Article 31(1) states 
that a treaty “shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context 
and in the light of its object and purpose.” Article 32 deals with supple-
mentary means of interpretation in cases in which the meaning of a 
treaty provision is ambiguous. In particular, it mentions having recourse 
to the travaux as a supplementary means of treaty interpretation.

Of course, a good faith reading of the express terms of a human 
rights treaty in light of its object and purpose and supplemented by 
an awareness of its travaux cannot sustain the claim that there is an 
international human right to abortion. Hence it is no surprise that 
treaty-monitoring bodies that affirm such a right adopt nothing like 
a VCLT interpretative methodology (or any principled hermeneutic 
methodology at all—they simply trade in sheer assertion).

Entering an interpretative declaration indicating commitment to the 
VCLT would affirm the actual meaning of the treaty as well as legally 
and politically disarm the influence of treaty-monitoring bodies when 
they interpret that treaty in a free-wheeling manner expressive of 
their own philosophical convictions. All the effects outlined above in 
relation to point three apply here, too. The more states that can be 
encouraged to implement points three and four, the more treaty-mon-
itoring bodies will lose political credibility—and the less they will 
develop customary legal authority or indirect positive legal authority 
from being considered as contributing towards “subsequent practice.”

Conclusion

Here, I suggest two possible basic outlines for what the relevant inter-
pretative declaration may look like, one more general and the other 
more targeted:

1.	 “The government of x declares that only interpretations of the present 
treaty which accord with Articles 31 and 32 of the Vienna Convention 
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on the Law of Treaties, which x has ratified, shall be considered by x 
for the purpose of amending domestic law.”

2.	 As above with (1) with the addition of the following: “The government 
of x does not accept the authority of a third-party body to unilaterally 
alter treaty provisions agreed to by x upon ratification of the present 
treaty, either by deletion, addition, or amendment of treaty provisions. 
The present treaty makes no provision for such an authority.”

What is needed is for one or a number of states to take the first step and to 
formally and substantially push back against the abuse of prestige by rogue 
treaty-monitoring bodies, an abuse that it greatly damaging the credibility 
and practical effect of genuine human rights. Doing so is practical; not doing 
so will make adherence to genuine human rights increasingly impractical.119
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