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KEY TAKEAWAYS

The creation of a 21st century risk and
needs assessment program (RNAS)
was a major achievement of the First
Step Act (FSA).

The Justice Department developed a
model risk assessment program called
PATTERN that is neutral and incorpo-
rates the best of 4th generation risk
assessment tools.

The Justice Department’s RNAS program
is a work in progress, and time will tell if it
reduces the federal prison population and
promotes public safety.

omprehensive reform to the federal criminal

justice system has been a challenge—indeed,

elusive. There have been numerous attempts
to do so, dating back decades. Butin 2018, under the
leadership of President Donald Trump, a diverse
group of stakeholders, and a broad bipartisan
congressional coalition, the First Step Act (FSA)
became law.!

One of the main goals of the FSA was to improve
criminal justice outcomes, “as well as reduce the size
of the federal prison population while also creating
mechanisms to maintain public safety.”* Given the
size of the federal criminal justice system and the
number of stakeholders involved in changing such a
complex system, implementing the FSA is a time-con-
suming and complicated process.

A key component of achieving those goals was
the creation and implementation of a system to
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evaluate the risks and needs of each federal inmate. The FSA requires
the U.S. Attorney General to “develop a risk needs assessment system
to be used by the federal Bureau of Prisons (BOP) to assess the recidi-
vism risk and criminogenic needs of all federal prisoners and to place
prisoners in recidivism reducing programs and productive activities to
address their needs and reduce the risk.”® The tool is supposed to help
correctional officials identify the risk and needs of each federal prisoner,
make treatment referrals to the right program(s) for each person, and
determine which prisoners might be suitable for early release from
prison to serve the remainder of their sentences in home confinement
or a halfway house.

Under a compressed time schedule, the Department of Justice (DOJ)
announced its new risk and needs assessment system (RNAS), called the
Prisoner Assessment Tool Targeting Estimated Risk and Need (PATTERN)
in July 2019. The DOJ sought input from stakeholders and the public on
PATTERN after it was released, and have since responded to that input (as
discussed infra).

Risk and Assessment Methodology

Assessing the risk and needs for persons involved in the criminal justice
system is not new. Every state and the federal government use risk and/or
needs assessments, and have done so in varying degrees for decades. Risk
and needs assessment tools, of which there are many, are not infallible. How
they are constructed and what they measure determine, in large part, how
efficacious they are. The best risk and needs assessments tools include val-
idated, accurate, race-neutral actuarial predictive methods across a variety
of criminal justice risk outcomes. Different tools are necessary for different
populations, as the tools themselves are not ubiquitous.

PATTERN was developed in a compressed time frame and informed in
large part by the DOJ’s already existing and well-performing assessment
system, the Bureau of Prisons (BOP) program called Bureau Risk and Ver-
ification Observation—Recidivism (BRAVO-R), which is used to assess the
risk of prisoners being re-arrested or returned to the BOP within three years
of being released from prison.

PATTERN, like any RNAS, is a work in progress. The DOJ has vowed to,
and is required to, continue refining PATTERN. It will take years, if not a
decade or more, to evaluate whether it is effective. To be effective, PAT-
TERN should be calibrated to fulfill the dual purpose of the FSA: reduce
the federal prison population and maintain public safety.
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Fortunately, there is a massive body of literature on risk and needs assess-
ments and a plethora of experts in this field who have published widely.
Several of the most utilized tools have been around for decades, subjected
to peer review and scrutiny, and have evolved with the times. Research is
ongoing, and the DOJ should be guided by objective findings from experts
in the field, as it has been so far.

To date, the DOJ has been prudent in the creation and implementation of
PATTERN. The DOJ held three public listening sessions and invited written
criticism about PATTERN. Some of the criticism has merit, and the DOJ
would be wise to incorporate those suggestions into PATTERN over time.
Much of the criticism, however, lacks merit, and should be rejected, for the
reasons discussed below.

Furthermore, although the DOJ has developed and published the
risk assessment side of PATTERN, it has yet to publish the new needs
assessment suite of tools. Instead, the DOJ has merely identified areas
to expand upon in the current system and issued projected timelines
for the completion of the new and improved needs assessment system.
As such, we are not able to evaluate the pros and cons of the needs
assessment system.

As time passes, and PATTERN evolves, the biggest challenge for the DOJ
will be to resist calls to change the program under PATTERN into a tool that
serves the political goal of reducing the federal prison population in and
of itself—at the expense of public safety—while, at the same time, refining
PATTERN into a 21st-century risk and needs assessment tool befitting the
lofty goals of the First Step Act.

Understanding Risk and Needs Assessments

The year is 2054. In Washington, DC, the murder and violent crime rate
is zero because advanced technology allows the police to know which people
will commit crimes in the future. Armed with this information, the pre-
crime unit arrests and convicts people before they actually commit a crime.

This is the premise of science fiction writer Philip K. Dick’s book,
Minority Report, which was later made into a popular movie starring Tom
Cruise. We are a long way—if ever—from being able to predict whether a
person will commit a crime in the future and arresting him before he does
so. For now, stakeholders in the criminal justice system have a much less
predictive, but important, set of tools that are applied to persons already
involved in the criminal justice system; these tools are generically called
risk and needs assessments.
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Risk and needs assessments have a more than 40-year history in proba-
tion and parole supervision.* The roots of using risk-assessment tools to
predict offender behavior go back even further, almost a century.® The first
efforts to use actuarial methods to predict parolee success as part of parole
release decision making originated in Illinois in the 1920s.°

Most advancements in managing individuals in the criminal justice
system begin with a discussion of the need to adopt a standardized risk
and need assessment (RNA) tool.” The use of RNA tools are generally
recommended at all decision points along the criminal justice system—
from booking to pretrial release to sentencing to release from prison or
jail to services.® Standardized RNA tools, in theory, offer a science-based
approach to regulate decision making to avoid or minimize biases,
decrease unnecessary discretion, improve proper use of resources, and/
or increase fairness.’

There are a variety of risk and needs assessment tools in use across
the United States and around the world. Each has its own strengths and
weaknesses. Risk assessments are made for the extended supervision and
continuing detention of high-risk sex, terrorism, and violent offenders to
ensure the safety and protection of the community and to promote their
rehabilitation.®

The history of risk assessments shows a trend toward increasing com-
plexity reflecting trends in both research on the causes of criminal behavior
and the development of statistical methods, particularly as influenced by
the availability of inexpensive computing power." Risk-assessment meth-
ods were developed largely piecemeal; efforts to clarify the history have
applied the post hoc categorization into four generations."

First-Generation RNAS Tools

The first generation was typified by informal procedures, such as a clin-
ical assessment based on expert judgment.’® They involved justice actors,
including probation officers, judges, and parole boards, making decisions
using information available about an individual.** In this first generation,
the approach was to rely on clinical and professional judgments that did
not have explicit or objective scoring rules.”

Typically, a probation officer would interview the offender and review
available reports and files. Based on that information, the officer applied
expertise gained through experience to make a judgment about the level of
risk that offender posed.’® The assessment was idiosyncratic, opaque, and
largely unreviewable."”
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First-generation RNAS tools dominated institutional and community
corrections for several decades and are still preferred by many decision
makers.’® The interviews of subjects were unstructured or semi-structured,
and thus were dependent on the quality of the staff and their ability to use
the information gained in an appropriate manner."

Naturally, the concerns about this approach were that it was sub-
jective and depended in large part on the acumen of the interviewer,
the thoroughness of his questions, and any biases he may have had.*
These concerns called into question the reliability of the assessments
themselves.*

Second-Generation Risk Assessments

The second generation of risk assessments introduced formalized
actuarial risk-assessment methodologies.?” The introduction of statistical
methods was considered by many to be a significant improvement over
first-generation RNAS tools.*® These instruments were based on actuarial
analyses of the previous experiences of different types of offenders.?* The
analysis identified those variables that were statistically related to the
outcome that researchers were most interested in measuring, such as
reoffending.?

The information was mainly derived from the criminal history and case
file of each offender. The selected information drew from research on the
factors that were linked to the outcome, usually recidivism, which could be
measured according to the risk of the offender being rearrested, reconvicted,
reincarcerated or the like.?¢

The variables that had proved to be trustworthy indicators were
incorporated into an instrument. Second-generation instruments, at
least compared to first-generation tools, were structured, consistent,
transparent, and reviewable. The process of tallying up past behavior
resulted in the creation of the second generation of risk-assessment
tools, which provided better guidance to the parole board on an indi-
vidual’s likelihood of having further involvement with the criminal
justice system through the systematic identification of factors related
to “failure.”? This process of using statistics to identify the key set of
factors related to success and failure was considered an advancement
in the field,”® and many researchers concluded that second-generation
instruments were more accurate than the first-generation tools across a
variety of fields.?
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Third-Generation Risk Assessments

The third generation supplemented static-risk characteristics, such as
criminal history with dynamic factors including attitudes, employment,
and relationships, considered to be indicators of criminogenic needs and
destabilizing or protective factors that can be addressed by rehabilitative
interventions.?® Dynamic factors refer to the psychosocial functionality of
an individual that is directly or indirectly related to further involvement
in the criminal justice system.*

These dynamic risk factors were meant to improve the predictive validity
of tools by identifying contemporary factors that influence behavior and
are capable of change, and which can be used to inform decisions about
supervision level, case planning, and treatment placements.*? Research has
shown that assessing dynamic risk factors can be useful in identifying the
treatment programs that would most benefit an individual.®?

Fourth-Generation Risk Assessments

The fourth-generation instruments go beyond assessing dynamic risk
and need factors by linking the assessment to a case management plan.**
This plan helps to ensure that risk factors identified in the assessment are
addressed in the supervision. It also provides a more systematic approach,
and incorporates a broader range of factors important to correctional treat-
ment, such as offender strengths and responsivity factors.*

As the risk paradigm has expanded, the trend is for instruments to
expand to include more measures across more factors, increasing instru-
ment complexity with, it is hoped, improvements in predictive ability.3°
Fourth-generation instruments can include more than a dozen subcate-
gories and as many as 100 items.?” Besides criminal history, two experts in
the field®® have identified eight main dynamic risk factors in the third- and
fourth-generation tools:

1. Anti-social attitudes,
2. Peers,
3. Personality,

4. Substance abuse,
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5. Marital/family issues,
6. Employment,

7. Education, and

8. Use of leisure time.

While there is consensus among scholars that some or all of the factors
are important, there is a thriving debate among researchers on the weight
and significance of each factor and whether there are other factors that
should be used.

As discussed below, PATTERN has all the hallmarks of a sophisticated
fourth-generation risk and needs assessment tool. It draws not only from
the legacy DOJ tool, but has been enhanced by input from some of the
nations’ leading experts in the field—and it continues to evolve.

The First Step Act

The First Step Act® places responsibility for the development of a risk
and needs assessment system on the Attorney General and the BOP. Both
are responsible for working together to create guidelines for, and gathering
data on, the system.

The Attorney General and an Independent Review Committee (IRC)
are responsible for “develop[ing] and releas[ing] publicly...a risk and
needs assessment system.”** This system should consider various factors
in ensuring that the recidivism rate of prisoners released back into society
is effectively reduced by considering the risk of recidivism and misconduct
of particular prisoners.* The system’s effectiveness is based on the idea
that prisoners can earn time credits for their successful participation in
programs for which they are eligible.**

The program incentivizes prisoners to successfully participate in these
programs by offering extra phone, e-mail, or visitation privileges; “trans-
fer to institution closer to release residence”; “[i|ncreased commissary
spending limits and product offerings”; preference for housing placement;
or other incentives, which vary depending on the risk of recidivism that
the particular inmate poses.** Not all prisoners are eligible to receive time
credits for participation in recidivism-reduction programs, and the FSA
lays out a detailed list of crimes that make prisoners ineligible to receive
time credits through the programs.*
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As part of the risk and needs assessment system, the recidivism-reduc-
tion programs must be continuously evaluated to ensure that the programs’
goals are met. The FSA provides that the Attorney General is responsible
for collecting data on the recidivism-reduction programs using a risk and
needs assessment tool.*® Under the FSA, arisk and needs assessment tool
is defined as an

objective and statistically validated method through which information
is collected and evaluated to determine—

(A) as part of the intake process, the risk that a prisoner will recidivate

upon release from prison;

(B) the recidivism reduction programs that will best minimize the risk

that the prisoner will recidivate upon release from prison; and

(C) the periodic reassessment of risk that a prisoner will recidivate

upon release from prison, based on factors including indicators of

progress and of regression, that are dynamic and that can reasonably be

expected to change while in prison.*®

The FSA assigns the duty of ensuring implementation of the programs
to both the Attorney General and the BOP. The Attorney General must also
ensure that the provisions of the FSA go into effect within 180 days of the
passage of the statute.?”

The BOP is required to expand the availability of recidivism-reduc-
tion programming and other qualifying productive activities so that
eligible prisoners have an opportunity to participate in them within two
years of the BOP completing the initial risk and needs assessments for
all prisoners. During the two-year period when the BOP is expanding
recidivism-reduction programs and productive activities, prisoners
who are nearing their release date are given priority for placement in
such programs.*®

The BOP is required to provide all eligible prisoners with the opportunity
to participate in recidivism-reduction programs or productive activities
that address their criminogenic needs throughout their term of incarcer-
ation. High- and medium-risk prisoners are given priority for placement
in recidivism-reduction programs, while the focus for low-risk prisoners
is on participation in productive activities.*

Prisoners who successfully participate in recidivism-reduction program-
ming or productive activities must be reassessed not less than annually,
and high- and medium-risk prisoners with less than five years remaining
until their projected release date are required to have more frequent reas-
sessments. If the reassessment shows that a prisoner’s risk of recidivism
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or specific needs have changed, the BOP must reassign that prisoner to
recidivism-reduction programs or productive activities consistent with
those changes.®®

In addition, the BOP is responsible for implementing the risk and needs
assessment systems and developing tools to evaluate their success.” The
BOP can also partner with private or nonprofit organizations, as approved
by the Attorney General, to implement programs.>?

By participating in recidivism-reduction programs, inmates may be
released from BOP custody earlier than their sentences initially permit-
ted. To accomplish this, the BOP is responsible for creating guidelines for
inmates thatincorporate time credits earned through program completion,?
risk assessment, amount of time left to serve, and a warden’s assessment of
whether an inmate has made a “good faith effort to lower recidivism risk”
and “would not be a danger to society.””*

Inmates who are granted pre-release custody must serve the balance
of their sentences in the form of home confinement, placement in a half-
way house, or supervised release. As part of home confinement, inmates
must remain in their residence except for BOP-approved work, commu-
nity service, or religious or family activities.>® Generally, a “prisoner who
is placed in home confinement shall remain in home confinement until
the prisoner has served not less than 85 percent of the prisoner’s imposed
term of imprisonment.”>°

Inmates are subject to “24-hour electronic monitoring”; however, an
alternative form of monitoring may be used, if necessary.”” The director
of the BOP may use his discretion to change the conditions of home con-
finement based on the prisoner’s performance.’® Inmates may be placed
on supervised release “[i]f the sentencing court included as a part of the
prisoner’s sentence a requirement that the prisoner be placed on a term
of supervised release after imprisonment.”*® The director of the BOP has
discretion to “transfer the prisoner to begin any such term of supervised
release at an earlier date, not to exceed 12 months.”*® Inmates may be given
more or less freedom based on their compliance with the conditions of their
pre-release custody.®

Much of the focus and criticism of the FSA to date has been on what PAT-
TERN should and should not include, the need for more transparency and
definitions, greater involvement by victims, and the like, as discussed herein.

But there is another aspect to this process that is obvious, but rarely
mentioned: The success or failure for any federal prisoner, once PATTERN
is fully operational and funded, falls on the shoulders of the prisoner. It
is the convicted prisoner who must decide whether to fully participate in
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custom-designed programs in prison created to help him re-enter society
with the skills to succeed, and then stay out of trouble once free from cus-
tody. While some will succeed, it is inevitable that some will fail and choose

to commit additional criminal acts.

The First Step Act Risk and Needs
Assessment System: PATTERN

The FSA is an onerous statute, as it places on the DOJ and its compo-
nents a herculean task: Evaluate the risk and needs of every federal prisoner,
design a program for each prisoner to enhance his chances of success, and
re-evaluate the prisoner each year to see whether he has demonstrated
improvement and is now eligible for early release based on his risk factors.

This is a huge undertaking, especially given the sheer number of men
and women in federal prison. As of February 6, 2020, there were a total of
174,728 federal inmates, including 146,453 inmates in BOP custody; 17,150
inmates in privately managed facilities; and another 11,125 inmates in other
types of correctional facilities.®?

Developing, testing, and refining a validated and accurate risk and needs
assessment suite of tools will be critical to the ultimate success, or failure, of
the First Step Act. The FSA set aggressive and specific timelines for action
by the Attorney General. In July 2019, the DOJ rose to the challenge and
announced its new risk and needs assessment system called the Prisoner
Assessment Tool Targeting Estimated Risk and Need, or PATTERN.%®

On that date, the Attorney General announced that the BOP would release
approximately 3,100 prisoners from custody because of the good conduct
credits accrued under the FSA. He noted that there were an additional 1,691
prisoners who would also be released because their sentences had been
reduced due to the retroactive application of the Fair Sentencing Act.**

Under the First Step Act, the Attorney General was required to develop,
validate, and release for public review a RNAS by July 2019. The act also
provided that, by January 2020, the Attorney General must implement
the RNAS through the BOP; identify effective evidence-based, recidi-
vism-reduction programs and productive activities for BOP inmates; and
ensure that all prisoners in BOP custody have access to such programs and
activities.®

Section 107 of the act provided for the establishment of an IRC, the
commissioners to be selected by the National Institute of Justice (N1J).
The NIJ must appoint no fewer than six members, each of whom must be
experts in risk and needs assessment systems, among other qualifications.



LEGAL MEMORANDUM | No. 265 JUNE 8,2020 |1
heritage.org

The IRC members were selected and have participated in this processin a
meaningful way since the IRC’s creation.®

After PATTERN was released, the DOJ held a 45-day study period in
which the public was able to review the system and consider ways in which
it could be improved. After the study period, the DOJ proactively engaged
stakeholders to receive input from interested parties.

The DOJ is to be commended for these efforts, which included two listening
sessions in September 2019 hosted by the N1J. Eight stakeholder organizations
provided public comments, and other comments were submitted in writing
to the NIJ. Additionally, on October 7, 2019, the IRC met with senior staff
at the DOJ to discuss its members’ views and recommendations regarding
PATTERY, including potential improvements for a revised version of the tool.
Many of the IRC’s recommendations were accepted by the DOJ. On November
19,2019, Attorney General William Barr met with the TRC to discuss proposed
changes to PATTERN, including several refinements suggested by the IRC.

The DOJ also created a specific e-mail address (FirststepAct@usDepart-
ment.gov) for interested members of the public to provide comments and
feedback on the risk tool. So far, the DOJ has received approximately 175
comments by stakeholders and other interested parties.®” Since the rollout of
PATTERN, the DOJ has continued to work with the IRC and two additional
experts, Drs. Grant Duwe® and Zachary Hamilton,® to improve PATTERN.

The FSA is quite specific with respect to how the risk and needs assess-
ment system is supposed to be used. The act provides that the system
must be used to:

1. Determine the recidivism risk of each prisoner as part of the intake
process, and classify each as a minimum, low, medium, or high risk
for recidivism;

2. Assess and determine, to the extent practicable, the risk of violent or
serious misconduct of each prisoner;

3. Determine the type and amount of evidence-based recidivism-reduc-
tion programming appropriate for each prisoner and assign each to
such programming based on his specific criminogenic needs;

4. Re-assess the recidivism risk of each prisoner periodically, based
on factors, including indicators of progress and of regression,
that are dynamic and that can reasonably be expected to change
while in prison;
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5. Reassign the prisoner to appropriate evidence-based recidivism-re-
duction programs or productive activities based on the revised
determination to ensure that:

a. All prisoners at each risk level have a meaningful opportunity to
reduce their classification during the period of incarceration;

b. The specific criminogenic needs of the prisoner are being
addressed; and

c. All prisoners are able to successfully participate in such programs.

6. Determine when to provide incentives and rewards for successful
participation in evidence-based recidivism-reduction programs or
productive activities;

7. Determine when a prisoner is ready to transfer into pre-release cus-
tody or supervised release; and

8. Determine the appropriate use of audio technology for program
course materials for inmates with dyslexia.

This broad mandate presents a significant challenge to the DOJ, espe-
cially given the number of federal inmates.

Itis easy to reduce a prison population if public safety is not taken
into consideration. Simply open the cell doors and inmates will gladly
walk out. It is much more difficult, however, to reduce the prison popu-
lation while also “creating mechanisms to maintain public safety.” How
do you identify the right inmates to let go, and what criteria should you
use to do so? What tools do you use to assist in the process, and how can
you be sure these tools have accurate predictive qualities, so that when
they are applied to a particular convict, they can, with some degree of
accuracy, assist in evaluating whether that person is a good candidate
for early release?

If the tools are not accurate and are too lenient, the consequences can be
deadly, as we demonstrate later in this paper. If the tools are too stringent,
then few convicts are released under the revised rules, resulting in good
candidates for early release languishing in prison instead of getting on with
their lives as law-abiding citizens outside of confinement.
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PATTERN: What It Measures and Its Predictive Value

The DOJ, through the issuance of PATTERN, has developed a useful
risk-assessment tool, which, over time, will evolve into a cutting-edge risk
assessment tool. As previously stated, the DOJ has not yet developed a
needs-assessment tool, but has vowed to do so in the coming months.”

PATTERN is based in large part on the existing and well-performing BOP
BRAVO-R assessment system. BRAVO-R was arisk-assessment instrument
developed by the BOP’s Office of Research and Evaluation and designed
to predict recidivism, which is defined as a new arrest or return to federal
prison within three years after release. BRAVO-R is a modern and modi-
fied version of a legacy classification assessment system used by the BOP
in the 1970s.

The DOJ identified four common elements of effective risk and needs
assessment tools when it published PATTERN in July 2019: dynamic, indi-
vidualized assessments; periodic re-validation and updating; racial and
ethnic neutrality; and assessment of criminogenic needs.” Not surprisingly,
those elements are consistent with the most commonly used risk and needs
assessment tools, and are typical of fourth-generation risk-assessment tools
in the United States and in developed countries.

Given the time constraints placed on it by the statute, the DOJ took a
novel approach to develop PATTERN. In early May 2019, the N1J hired two
consultants to develop PATTERN and gave them access to non-identifying
BOP data, including three-year re-arrest data. It contained data for 278,940
BOP inmates who were released between 2009 and 2015.”2 The consultants
then included static risk factors as well as dynamic items that are associated
with either an increase or reduction in the risk of recidivism.

Using that data, building on BRAVO-R, and applying its expertise in the
field, the DOJ developed PATTERN, which measures 17 different items,
eight of which are measurements of conduct while incarcerated. The
17 items are:

1. Age of first arrest/convictions;
2. Age at time of assessment;
3. The number of infraction convictions (any);

4. The number of infraction convictions (serious and violent);
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5. The number of programs completed (any);

6. The number of technical or vocational courses;

7. Employment in federal custody (UNICOR);

8. Drug treatment while incarcerated;

9. Drug education while incarcerated;

10. Non-compliance with financial responsibility;

11. Current offense (violent);

12. Sex offender;

13. BRAVO-R Criminal History Score;

14.BRAVO-R History of Violence;

15. BRAVO-R History of Escapes;

16. BRAVO-R Voluntary Surrender; and

17. BRAVO-R Education Score.

The DOJ then measured the predictive validity of PATTERN compared
to BRAVO-R and the most prominent risk and needs assessment tools in
use, and found that PATTERN was 15 percent more predictive regarding
someone’s risk of recidivating than other tools on the market.” Those com-
mercial tools include the Correctional Offender Management Profiling for
Alternative Sanctions (COMPAS), the Level of Service Inventory-Revised
(LSI-R), Static Risk and Offender Needs Guide for Recidivism (STRONG-R),
and the Wisconsin Risk-Need (WRN), among others.

COMPAS is a widely used risk-assessment tool.

The PATTERN assessment includes different scales for women, and the
instrument contains nine domains: criminal history, disciplinary history,
classifications history, family/social support, substance use, education,
work and financial history, self-efficacy, and anger. Many of the scales have
subscales.” The predictive value of COMPAS was 67 percent, compared to
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CHART 1

Area-Under-Curve Values for Tools Used in the U.S.
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SOURCE: U.S. Department of Justice, "The First Step Act of 2018: Risk and Needs Assessment System," Figure 3, p. 57, https://www.bop.gov/inmates/fsa/
docs/the-first-step-act-of-2018-risk-and-needs-assessment-system.pdf (accessed May 26, 2020).
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the PATTERN instrument, which has an 80 percent predictive value for
men and 79 percent for women.

LSI-Ris one of the most often studied assessments in terms of predictive
value.” It consists of 10 categories: criminal history, education/employment,
financial, family/marital, accommodations, leisure/recreation, companions,
alcohol/drug problems, emotional /personal, and attitudes/orientation.
The SLI-R contains different scoring ranges for females and males, and the
category of risk (e.g., high, medium, low) for each gender by using national
norms. The predictive value of LSI-R was 64 percent.

STRONG-R was developed with offense-specific and gender-related
scoring for each of the individual need-related items: education, commu-
nity, employment, friends, residential, family, substance use/abuse, mental
health, aggression, and attitudes and behaviors.” The predictive value of
STRONG-R was 74 percent.

The WRN tool was developed in the 1970s, modified in the 1980s, and is
one of the most widely adopted risk and needs assessments in the United
States.”” It consists of 12 domains: academic/vocational, employment, finan-
cial management, marital /family, companions, emotional stability, alcohol
usage problems, other drug usage problems, mental ability, health, sexual
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behavior, and parole officer’s impression. The WRN has no separate scoring
for females. The predictive value of the WRN tool was 67 percent.

Chart 1, reproduced from the DOJ’s July 2019 report on PATTERN,
shows the predictive value of PATTERN for men and women, compared
to 10 of the most widely respected and used risk and needs assessment tools
in the country.

In reality, there is no way of knowing how precise PATTERN will be in
accurately predicting which inmates are appropriate candidates for early
release, and which will recidivate. In time, as PATTERN is refined, programs
are made available to all eligible federal inmates, the risk and needs of each
inmate is re-evaluated, and inmates are released early, there will be studies
on the accuracy of PATTERN itself, and it will, no doubt, be compared to
the results from other widely used instruments.

But at this point it is clear that the 17 factors included in PATTERN are
typical for the most widely respected and used risk-assessment tools across
the country and relied upon by experts in the field.

Stakeholder Feedback on PATTERN

As mentioned above, the DOJ sought and received substantial feedback
during the development of PATTERN and after it was released.” As the
Attorney General said at the time of the release, the “experience of these
communities will aid the Department as it works to improve the System.”””
The DOJ made clear that PATTERN is “only the first step in an ongoing, col-
laborative, and dynamic process to enhance prison programming, improve
inmate outcomes, and ultimately reduce recidivism and make every com-
munity safer.”®°

After receiving comments from stakeholders and the public, the DOJ
worked with the IRC and Drs. Duwe and Hamilton to identify ways to
improve PATTERN while maintaining its high level of predictability.®! The
DOJ, to its credit, updated PATTERN as a result of the feedback it received.
DOJ officials also pushed back on some assertions made by stakeholders
which, in their opinion, lacked merit.

Adding Dynamic Factors to PATTERN

The IRC and others®? suggested that the DOJ identify other dynamic
factors that would be appropriate measures to add to PATTERN. In its Jan-
uary 2020 update, the DOJ emphasized that any risk and needs assessment
program must accurately measure an inmate’s change in risk level during
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incarceration and provide opportunities for inmates to reduce their post-in-
take risk scores as measured through periodic reassessments.*?

The DOJ studied the issues and announced that it will aug-
ment PATTERN by:

¢ Including an additional dynamic measure of an offender’s “infraction
free” period during his or her current term of incarceration; and

¢ Modifying programming measures by adding psychology treatment
programs such as sex-offender treatment, faith-based Life Connec-
tions Program, and other technical and vocational programs.®*

Such measures will likely strengthen PATTERN for the future.
Assertion That PATTERN Discriminates Against Minorities

At least two stakeholders asserted that PATTERN discriminates against
minorities. If true, this would be devastating for obvious reasons.

One stakeholder, the Sentencing Project, asserted that African American
males were significantly more likely to be scored as high risk (53 percent
compared to 29 percent for white men and 33 percent for Hispanic men)
under PATTERN. They claimed that this higher rate is “likely due to their
elevated interactions with the criminal justice system which research par-
tially associates with structural racism, policing practices in communities
of color and socio-economic status.”®

Another stakeholder, the Leadership Conference on Civil and Human
Rights, claimed that the DOJ’s claim that PATTERN is unbiased across
racial and ethnic classifications is “dependent on a constrained definition
of racial bias as a statistical matter.”®® They called for the DOJ to “suspend
the use of PATTERN” until it “adequately addresses” their concerns. They
urged the DOJ to “consult with computer scientists and data scientists
working on fairness, accountability, and transparency and to adopt their
recommendations for equitable outcomes.”®”

Inresponse, the DOJ agreed that “inmates and the public are not served by a
risk assessment tool that is racially biased or does not accurately reflect inmate
risk.”®8 To test whether PATTERN, as constructed, was a race-neutral tool and
to ensure it was predictive across all races and genders, the DOJ subjected
PATTERN to an Area Under the Curve (AUC) analysis.* The DOJ concluded
that “PATTERN is a neutral assessment tool, as evidenced by the nearly equal
scores on the Area Under the Curve Analysis,” reproduced in the chart below.



LEGAL MEMORANDUM | No. 265

heritage.org

TABLE 1

PATTERN Is a Neutral Assessment Tool
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Recidivism Male Female

General All White AA* Hispanic  Other All White AA Hispanic  Other
PATTERN 0.8 0.81 0.78 0.78 0.83 0.79 0.79 0.8 0.76 0.81
Violent All White AA Hispanic  Other All White AA Hispanic  Other
PATTERN 0.77 0.8 0.75 0.78 0.82 0.78 0.75 0.8 0.75 0.81

* African American

SOURCE: U.S. Department of Justice, Office of Attorney General, “The First Step Act of 2018: Risk and Needs Assessment System - UPDATE,” January 2020,

p. 9, https://www.bop.gov/inmates/fsa/docs/the-first-step-act-of-2018-risk-and-needs-assessment-system-updated.pdf (accessed June 2, 2020).
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Despite the fact that the AUC analysis demonstrated that PATTERN is a
race-neutral tool, the DOJ, sensitive to the claims of stakeholders, removed
two factors from PATTERN, as they “might be associated with bias, especially
racial bias.”® The two factors removed were: (1) age of first arrest/conviction,
and (2) voluntary surrender. Those changes, according to the DOJ, reduced
PATTERN’s predictive accuracy by “approximately one percent.”*!

A related but separate criticism based on race was that considering
“supervised release violation” as a factor in the risk score would dispropor-
tionately affect blacks and Hispanics, as “they are more likely to have their
supervised release revoked due to biases in the criminal justice system.”**
After researching that issue, the DOJ found the opposite to be true; if super-
vised release violations were removed from the data, it would “actually
increase the potential racial disparity and have a negative impact on the

predictability of the tool.”*

The DOJ updated PATTERN into a “more streamlined version of the risk
tool previously released...[and it] contains fifteen factors, eleven dynamic
and four static.”**

Dynamic factors now include:

1. Infraction convictions (any) current incarceration;

2. Infraction convictions (serious and violent) current incarceration;
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TABLE 2

Recidivism of Inmates Released, FY 2009-2015

RECIDIVATED ONLY FOR A SUPERVISED RELEASE VIOLATION, OUT OF ALL RELEASES

Group White AA Hispanic Other Total
Number 6,294 6,382 3,213 1,746 17,635
Percent 7.9% 7.3% 7.5% 13.8% 7.9%
Total Number 79,740 87,838 42,760 12,632 222,970

RECIDIVATED ONLY FOR A SUPERVISED RELEASE VIOLATION AND WERE RETURNED TO THE BOP,
OUT OF ALL INMATES WHO RECIDIVATED ONLY FOR A SUPERVISED RELEASE VIOLATION

Group White AA Hispanic Other Total
Number 3,417 3,336 1,595 1,120 9,468
Percent 54.3% 52.3% 49.6% 64.2% 53.7%
Total Number 6,294 6,382 3,213 1,746 17,635

SOURCE: U.S. Department of Justice, Office of Attorney General, “The First Step Act of 2018: Risk and Needs
Assessment System - UPDATE,” January 2020, p. 10, https://www.bop.gov/inmates/fsa/docs/the-first-step-act-of-
2018-risk-and-needs-assessment-system-updated.pdf (accessed June 2, 2020).
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3. Infraction-free (any) current incarceration;

4. Infraction-free (serious and violent) current incarceration;
5. Number of programs completed (any);

6. Work programming;

7. Drugtreatment while incarcerated;

8. Non-compliance with financial responsibility;

9. History of violence;

10. History of escapes; and
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11. Education score.
Static factors now include:
12. Age at time of assessment;
13. Instant violent offense;
14. Sex offender (Adam Walsh Act);”®> and
15. Criminal history score.

After updating PATTERN with those dynamic and static categories, the
DOJ again tested it to see if it retained the high level of predictability across
races and sexes—and found that it did.”®

Are Separate Risk Assessments for Men
and Women Unconstitutional?

The Leadership Conference on Civil and Human Rights claimed that
there are “serious constitutional questions around the creation of separate
risk-assessment algorithms for men and women,” citing the Supreme Court
case of Craig v. Boren.”” They urged the DOJ to “abandon gendered risk
assessment models altogether.”?®

Arguments that applying PATTERN differently for male and female
inmates would be unconstitutional based on the Supreme Court’s decision
in Craig v. Boren®® are completely without merit.

In Craig, the Court considered the constitutionality of an Oklahoma
statute that prohibited the sale of “nonintoxicating” 3.2 percent beer to
women under the age of 18 and to men under the age of 21.1°° Applying
an intermediate level of scrutiny,'® the Court held that this facial dis-
crimination based solely on sex violated the Equal Protection Clause of
the Fourteenth Amendment because there was insufficient statistical
evidence about the drunk driving habits of the two sexes to justify dis-
parate treatment.'°?

For one thing, there was only a 2 percent correlation between male
gender and an arrest for drunken driving.'*® That correlation was “an
unduly tenuous fit.”** For another, the statistics offered in Craig suffered
from “obvious methodological problems.”’> And last, the statistics did not

“justify the salient features” of the law—viz., “the use and dangerousness of
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3.2 percent beer as opposed to alcohol generally.”*°® In fact, although the law
prevented the sale of 3.2 percent beer to men under 21, it did not prevent
them from drinking it once acquired.'’” In sum, the statistics were of poor
quality, loose fit, and relied on generalities.

That is not the case here.

PATTERN uses separate modeling for men and women because
evidence-based research shows that men and women have different
pathways to crime and different risk factors.'°® For example, there
are particular issues, such as unhealthy intimate relationships, eco-
nomic marginality, unsafe housing, past and current victimization and
trauma, addiction, low self-efficacy, parental stress, anger/hostility, and
depression/anxiety, that have been shown to be particularly salient
among women.'%

Existing risk and needs assessment tools, particularly the LSI-R,
have been criticized for primarily assessing men and not adequately
accounting for risk and needs that are more appropriate for women."°
There is a general concern among experts that these tools do not
integrate specific measures that would be useful in assessing wom-
en’s pathways to criminal behavior, the gender-responsive pathways
that affect dynamic needs, or the unique factors that are important
for women'’s specific responsivity needs.!'! The DOJ noted that the
“connection to crime varies for men and women,” and that it was
“imperative that PATTERN model the risk of recidivism...separately.”
And as a practical matter, in PATTERN’s dataset, men outnumber
women by six to one.

Moreover, applicable Supreme Court precedent clearly establishes that
sex-based differential treatment is permissible provided the differentiation
is based on real differences between men and women."? What the Court is
concerned with, and has prohibited in the past, is differential treatment that
uses gender as a proxy for other relevant characteristics—in other words,
gender stereotypes.”® PATTERN is not based on gender stereotypes but on
real differences between men and women—and their involvement in the
criminal justice system.

Using different risk-assessment tools on men and women is clearly based
on valid differences between men and women, is called for by leading aca-
demic researchers, and is the best way to identify the risks and assess the
needs of two very different justice-involved genders. As such, it is clearly
constitutional, and indeed prudent, and the DOJ is wise to use distinct tools
for each gender."*
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Should the DOJ Narrow the Definition of Recidivism?

A diverse set of groups urged the DOJ to narrow the definition of recidi-
vism by not taking into account arrests made within three years of release
from the BOP, contending that only convictions should count. The American
Conservative Union (ACU) Nolan Center for Justice found the use of arrest
records “problematic” because those arrests “presumably includes instances
where charges against a defendant have been dropped, where the defendant
has been found guilty, or he/she was ultimately exonerated due to post-con-
viction relief.”"®* The ACU noted that the number of people each year who
have been arrested, but never convicted of a charge, is “not insubstantial.”"¢
The ACU urged the DOJ to take the time to get the data regarding convictions,
and use that, instead of arrests, as proof that someone is a recidivist.

Similarly, The Leadership Conference on Civil and Human Rights criti-
cizes PATTERN as overly reliant “on mere arrest data, and does not consider
whether or not the arrest led to a negative disposition for the person arrest-
ed.”"” To them, PATTERN is deficient because it “assumes that an arrest
itselfis proof of a crime without any Due Process.”!!8

In response to these criticisms, the DOJ noted several facts and issues
that led them to keep the current definition of recidivism. First, there is
no uniform definition of recidivism in the criminal justice system across
the United States. The Bureau of Justice Statistics, which keeps criminal
statistics, uses the same definition—a return to BOP custody or a re-arrest
within three years of release from BOP custody, including driving under
the influence or driving-while-intoxicated offenses.

The challenge is that the BOP does not have access to accurate and com-
plete data for case dispositions, including convictions or acquittals.'*® The
states push data to the BOP of their own choosing, and the BOP lacks the
authority to compel states to enhance their reporting and to dedicate the
resources needed to include the ultimate disposition of a case.!*°

Bureau of Prisons Programs Need Efficacy Testing

A major underlying assumption of the FSA is that the recidivism-reduc-
tion programs offered by the BOP will be effective at reducing recidivism.
Determining what works in helping former federal inmates lead law-abiding
and successful lives, thereby enhancing public safety, is critical to the long-
term success of the FSA. The DOJ must know whether or not participation
in recidivism-reduction programming actually reduces recidivism. To
accomplish this task, the DOJ needs to rigorously evaluate these programs.
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Unfortunately, the BOP has done an inadequate job of determining
the effectiveness of its current recidivism-reduction programs.'?! A
review of the scientific literature by the IRC concluded, “Serious, formal
evaluations of current BOP programming are too scarce to tell us much
about the effectiveness of that programming.”*** The BOP’s evaluations
of its existing programs have not been scientifically rigorous and are also
seriously outdated. For example, the last time the BOP released an eval-
uation of the Federal Prison Industries work program was in 1996—over
20 years ago.'?3

As theresearch, development, and evaluation agency within the DOJ, the
N1J is uniquely positioned to oversee rigorous and independent evaluations
of programs offered to inmates in BOP custody. The NI1J should, therefore,
be entrusted with carrying out the requirements set forth in Section 3633
of the FSA, which provides that the Attorney General, in consultation with
the IRC, shall:

1. Review the effectiveness of evidence-based recidivism-reduction
programs that exist...in prisons operated by the Bureau of Prisons;

2. Review available information regarding the effectiveness of evi-
dence-based recidivism-reduction programs and productive activities
that exist in state-operated prisons throughout the United States; and

3. Identify the most effective evidence-based recidivism-reduc-
tion programes.

Program evaluation is part of the NIJ’s legislated duties, and its indepen-
dence from the BOP will lend additional credibility to evaluation results.
Because the NIJ engages in independent and rigorous research, the N1J,
rather than the internal BOP research office, is the appropriate agency to
carry out this work. To accomplish this important mission, the NIJ should
conduct ongoing research and data analysis on:

e The most effective and efficient uses of recidivism-reduction
programs; and

¢ Which evidence-based recidivism-reduction programs are the most
effective at reducing recidivism, and the type, amount, and intensity of
programming that most effectively reduces the risk of recidivism.
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Ensuring Appropriate Funding

In order to begin this important work, Congress should allocate money
in fiscal year 2020 to the NIJ to fund independent evaluations of programs
offered by the BOP aimed at reducing recidivism. This money should be
viewed as a down payment on a long-term commitment by Congress to fund
arobust evaluation agenda of BOP programs. A sustained commitment of $5
million per year over five fiscal years—for a total of $25 million—would yield
extremely useful information on which BOP programs successfully reduce
recidivism. The information provided by these NIJ-funded evaluations will
help the BOP effectively allocate resources to lower recidivism rates and
protect public safety.

To appropriately meet the mandates in Section 3633 of the FSA and to
provide proper advice to the Attorney General about the most effective
programs, a thorough and expert knowledge of evidence-based reduction
programming is in order. Moreover, it is critical that this knowledge be com-
bined with expertise in implementation science and program evaluation.
The NI1J is the logical choice to lead this effort since its science staff has
the requisite expertise and relevant experience to facilitate evaluations of
evidence-based recidivism-reduction programs. '**

Conclusion

The First Step Act is a significant achievement. It was a rare moment in
time when a bipartisan congressional delegation and an Administration
supported meaningful and comprehensive criminal justice reform. Stake-
holders from across the ideological spectrum came together to get behind
much-needed legislation.

A key pillar to that reform ultimately succeeding is the creation and
implementation of a 21st-century risk and needs assessment system. To
date, the DOJ has risen to part of the challenge by publishing PATTERN,
its risk-assessment tool. In short order, it refined PATTERN after taking
into consideration a wide variety of viewpoints. No doubt, PATTERN will
continue to be refined, as any modern risk-assessment program is only as
good as the latest science and research.

With respect to developing a new and improved needs-assessment
program under PATTERN, the DOJ has so far fallen short, but has acknowl-
edged an ambitious time frame in which to publish that program.

As PATTERN matures, and more data becomes available, we will be
able to ascertain how accurate PATTERN is in predicting recidivism and
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whether, in its application, it proves to be both race and gender neutral and
an effective tool. The DOJ should continue to be prudent in studying the
data as it accrues and considering a wide variety of feedback on PATTERN,
and should base future decisions based on fact and the best science available,
not political considerations or outcome-based desires.

Charles D. Stimson is Senior Legal Fellow and Manager in the National Security Law
Program in the Edwin Meese Il Center for Legal and Judicial Studies, of the Institute for
Constitutional Government, at The Heritage Foundation.
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David Safavian, The American Conservative Union Foundation, before the Nat'l Inst. Just. PATTERN Listening Session, Sept. 12, 2019, http://www.
freedomworks.org/content/freedomworks-testimony-doj-first-step-acts-pattern (last visited Apr. 8, 2020).

See supra note 81.
ld. at 8.

See Statement of Kara Gotsch, Director of Strategic Initiatives, The Sentencing Project, before the Nat'l Inst. Just. PATTERN Listening Session, Sept. 10,
2019, http://www.freedomworks.org/content/freedomworks-testimony-doj-first-step-acts-pattern (last visited Apr. 8, 2020).

See statement of Antoine Prince Albert Il, The Leadership Conference on Civil and Human Rights, before the Nat'l Inst. Just. PATTERN Listening
Session, Sept. 11, 2019, http:/www.freedomworks.org/content/freedomworks-testimony-doj-first-step-acts-pattern (last visited Apr. 8, 2020).

ld. at 3.
See supra note 81, at 8.
Area Under the Curve analysis is a technique based on principles from calculus that have applications in many fields, including, but not limited to,
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. Seeid. at 197 (“classifications by gender must serve important governmental objectives and must be substantially related to achievement of those

102.
103.
104.
105.
106.

107.

108.
109.

physics, biology, engineering, economics, and statistics, among many others.
See supra note 81, at 9.

ld.

ld.

Id. There are two categories of supervised release violations: (1) the commission of a new crime, and (2) the violation of a term of supervised release.
The BOP consulted with the Administrative Office of the United States Courts and found that statistics demonstrated that African American and
Hispanic offenders were not returned to prison for a supervised-release violation more often than white offenders, as many critics assumed.

Id. at 10-11.

Pub. L.109-248 (2006), also known as The Adam Walsh Child Protection and Safety Act of 2006. It requires certain convicted sex offenders to register
on a public registry pursuant to Title | of the Act, known as the Sex Offender Registration and Notification Act.

See Safavian, supra note 83, at 1.
429 U.S.190 (1976).

See supra note 86, at 3.

429 U.5.190 (1976).

[d. at191.

objectives”).

[d. at 210.

Id. at 202.

ld.

Id. at note 14 (listing various methodological problems).
ld. at 203.

ld.

See Safavian, supra note 82, at 16.

See Emily J. Salisbury, Breanna Boppre, & Bridget Kelly, Gender-Responsive Risk and Need Assessment: Implications for the Treatment of Justice-
Involved Women, in 1 Hanpeook oN Risk aND NEeD AssessMeNT, THEORY AND Practice 220, 227 (Faye S. Taxman, ed., 2017). See generally Kelley Blanchette &
Shelley L. Brown, THe AsSesSMENT AND TREATMENT OF WoMEN OFFENDERS; AN INTEGRATIVE PerspeCTIVE (2006).

See Salisbury, Boppre, & Kelly, supra note 109, at 143.
ld.

Miller v. Albright, 523 U.S. 420 (1998) (upholding a law requiring a child born out of wedlock and outside the country to an alien mother and a citizen
father be legitimized before the age of 18 in order to acquire citizenship because the biological differences between single men and single women
provided a “relevant basis” for differential treatment); see also Tuan Anh Nguyen v. I.N.S., 533 U.S. 53, 73 (2001) (“To fail to acknowledge even our
most basic biological differences—such as the fact that a mother must be present at birth but the father need not be—risks making the guarantee of
equal protection superficial, and so disserving it.”); Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464 (1981) (upholding a statutory rape law
under which men alone could be criminally liable because it served the important state interest of preventing illegitimate teenage pregnancies).

See eg., Reed v. Reed, 404 U.S. 71 (1971) (rejecting gender as proxy for qualification to serve as an administrator of an estate); Mississippi Univ.

for Women v. Hogan, 458 U.S. 718 (1982) (rejecting gender as a proxy for qualification to be a nurse); United States v. Virginia, 518 U.S. 515 (1996)
(rejecting gender as a proxy for qualification to train for military service). See also Miller, 523 U.S. 420, at 442 (Stevens, J., concurring) (quoting
Califano v. Goldfarb, 430 U.S.199, 223 (1977)) (“Discrimination that ‘is merely the accidental byproduct of a traditional way of thinking about females’
is unacceptable.”)

The Charles Koch Institute applauded the DOJ for using separate tools on men and women. In their written submission in September 2019, they wrote:

“First, we applaud the determination to distinguish individuals based on their gender by designing separate risk models for both males and females.

This is important because research consistently confirms that women and men have distinctly different risks and needs in our justice system and

that they respond differently to currently existing prison programming. By ensuring more of our justice system policies and procedures are gender-
responsive we can increase restoration and lower recidivism in our justice system.” Statement of Jeremiah Mosteller, Charles Koch Institute, before the
Nat'l Inst. Just. PATTERN Listening Session, Sept. 11, 2019, http://www.freedomworks.org/content/freedomworks-testimony-doj-first-step-acts-pattern
(last visited Apr. 8, 2020).

See Safavian, supra note 82.
ld.
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See supra note 86, at 2.
ld.
See Safavian, supra note 82, at 13.

. ld.

Research & Reports, U.S. Fep. Bureau of Prisons, https://www.bop.gov/resources/research_and_reportsjspit (last visited Apr. 8, 2020).
See Byrne, supra note 65, at 16.

William G. Saylor and Gerald G. Gaes, PREP: Training Inmates Through Industrial Work Participation, and Vocational and Apprenticeship Instruction
(1996) 1 Corrections Mamt Q. 2 (Spring 1997), https:/www.bop.gov/resources/research_projects/published_reports/edu_training/oreprprep_cma.pdf
(last visited Apr. 8, 2020).

The NIJ has facilitated and overseen numerous large-scale program evaluations including several legislatively mandated multi-site, multi-year
evaluations of federal reentry efforts, including the Serious and Violent Offender Reentry Initiative and the Second Chance Act.



