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KEY TAKEAWAYS

Lawmakers have helped patients to
access medical care more easily by tem-
porarily lifting regulations on telehealth,
leading to rapid growth in its adoption.

Telehealth gives patients who have few
local providers more health care options
and allows them to avoid waiting rooms
and other contact while receiving care.

Policymakers should make the initial
regulatory relief permanent and offer
more reforms to encourage continued use
and innovation.

he COVID-19 outbreak has ushered in an

unprecedented acceleration in the use of

telehealth services. Multiple health care
systems and private telehealth companies have
reported increases in use ranging from 100 percent
to more than 4,300 percent since the pandemic
began.! This was facilitated by policy changes when
Congress, the Trump Administration, and individual
states rapidly took several steps? to expand access
to telehealth services by temporarily removing bar-
riers to its adoption as part of the initial response
to the pandemic. With this temporary regulatory
relief, combined with strong consumer demand for
remote health care services, the amount, and use
of, telehealth services has grown rapidly as a result.
Widespread patient satisfaction with telehealth
during the pandemic?® suggests that many physician
practices will continue to offer telehealth services
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beyond the pandemic. Continued reforms can build on this successful
telehealth model and expand its potential for enhancing health care
options through sustained innovation.

Telehealth is adjusting the focus of health care delivery in the U.S. to be
more patient-centered, allowing patients to talk to doctors where and when
they want to—supplemented by medical devices from home. Telehealth
allows patients to get care from medical professionals remotely by phone or
video, and to use medical tools at home, such as personal electrocardiogram
(EKG) devices that connect to mobile phones.* Telehealth helps patients
to avoid crowded waiting rooms, where they may be needlessly exposed to
other sick people. These features have made it an essential aspect of health
care provision in the midst of the COVID-19 outbreak. Beyond the pan-
demic, telehealth can offer patients benefits over traditional care delivery
methods: It allows patients to avoid taking the time to travel to and wait
in a physical office; increases access to health care (especially helpful in
locations with a shortage of physicians or specialists); and facilitates more
routine monitoring of chronic health conditions.

Policymakers should build on these initial successes with further action
to remove additional barriers to the adoption of telehealth services and
continued innovation. Such actions should focus on freeing physicians to
deliver care, and freeing patients to seek care remotely—with flexibility to
use the most innovative technologies as they evolve, when clinically appro-
priate. Specifically, federal and state policymakers should foster continued
adoption and lay the conditions for continued innovation in telehealth by:

e Making regulatory relief provided during COVID-19 permanent;®

¢ Updating payment reimbursement policies to emphasize flexibility
over parity with traditionally delivered care;

e Encouraging both adoption and future innovation of telehealth
by defining it in ways that emphasize medical-provider flexibility
and discretion;

e Enabling patients to use telehealth easily by removing state and
federal barriers that limit where patients can receive care; and

¢ Examining whether there is a need to update patient-data-privacy
protections.®
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Telehealth on the Rise before COVID-19

Prior to COVID-19, telehealth use and interest had been growing for sev-
eral years. Use in non-hospital settings has surged in popularity, increasing
by 1,393 percent from 2014 to 2018.” The demand for care on the patient’s
terms, particularly outside of hospitals with a reduced risk of exposure to
harmful bacteria and viruses, is strong.

This growth is tied to benefits for both patients and doctors. According
to the 9th Annual Vitals Wait Time Report, over half of patients reporting
limited access to medical care responded that they have left a doctor’s office
due to long wait times, a phenomenon that leads to lower patient-satis-
faction with providers.® Telehealth can address this problem by reducing
the time that patients spend traveling to, and waiting in, a doctor’s office
while reducing the time that providers spend collecting patient records® and
preparing rooms between patient visits. According to a survey by Penn Med-
icine of almost 800 gastroenterology and hepatology patients, 67 percent of
patients felt that their telemedicine appointment was “good/better” than
traditional visits, with 96 percent saying they were “satisfied /very satisfied
with medical care.”®

In response to this demand, providers and insurers are adapting. As of
2019, over 90 percent of mid-size to large-size employers intend to offer, by
the end of 2020, telemedicine in their employee health plans.” Seventy-six
percent of hospitals are already offering at least one type of telehealth ser-
vice.!? With growing interest in the remote delivery of health care services,
it is no surprise that 69 percent of physicians surveyed in the Telehealth
Index: 2019 Physician Survey reported a willingness to use telehealth.

The growth in use of telemedicine also was facilitated by policymakers
who removed regulatory barriers to its adoption. In 2019, for example, 35
states finalized 54 regulations and passed 113 bills.* Twenty-three states"
took the critical step of addressing medical-licensing regulations that lim-
ited patients to seeing only those doctors who were licensed to practice
medicine in the state in which in which the patient is located!¢ (a clear relic
of the pre-Internet era, made obsolete by technology that allows patients
to meet with doctors remotely, regardless of location).

Telehealth and the COVID-19 Pandemic

The value of telehealth services during a pandemic is clear. They enable
patients to seek care and use clinical-grade tools at home, such as remote
EKGs or diabetes monitors, facilitating social distancing and avoiding
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unnecessary visits by tracking and treating symptoms remotely—all of
which reduce the risk of viral transmission for patients and medical staff
and conserve masks and other personal protective equipment.

Patient use of telehealth services has grown rapidly during the pandemic
at a wide range of facilities, with further growth expected. The number
of Medicare beneficiaries using telehealth services during the pandemic
increased 11,718 percent in just a month and a half."” The Harvard Business
Review reported that Boston Children’s Hospital “was doing more telemed-
icine visits during any given day in late March than it had during the entire
previous year.”"® From March 25 to April 20, the Cancer Treatment Centers
of America found an 80-fold increase in telehealth visits, and scheduled over
7,000 telehealth visits into June.!” Some providers and patients, especially
in rural areas, do not have reliable Internet access, so they consult primarily
by phone, without video. Use of remote glucose-monitoring devices saw
significant growth, with analysts expecting market growth for the devices
alone to reach mid-double-digits this year,?° with the telehealth market as
awhole expected to grow over 80 percent year over year.*

While many doctors are hearing positive feedback from patients,?? others
are still adjusting to the new surge in demand. Providers are limited by the
technology that they or their patients have available for use. Some patients
do not have access to video calls, so some providers are conducting consul-
tations primarily by phone.??

Given this variation, policymakers would be wise to ensure that reg-
ulations provide medical providers maximum flexibility to use tools the
provider thinks will serve their patients.

Policy Changes Enabling Telehealth Adoption
as Part of the COVID-19 Response

As part of the response to the pandemic, policymakers moved to “clear
out as many regulatory barriers standing in the way of access to telemed-
icine as possible.”** Key issues addressed include allowing patients to see
doctors across state lines and from their homes, removing barriers to
paying or reimbursing medical professionals who practice telehealth, and
making it easier to access telehealth tools, such as those to monitor glucose
levels remotely.?

Making It Easier for Patients to See Doctors from Home and
Across State Lines. Both federal and state policymakers took steps to
remove regulatory barriers that made it harder for patients to see their
doctors of choice from their homes. Congress allowed?® the Centers for
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Medicare and Medicaid Services (CMS) to temporarily lift the restriction
that limits the delivery of telehealth to Medicare patients residing in rural
communities, allowing Medicare patients across the country to receive
telehealth services at home during the pandemic.?” The CMS waived Medi-
care rules that prevented physicians who are licensed in one state from
practicing telemedicine in another.?® The agency lifted location require-
ments for telehealth reimbursement that required that the patient reside
in a rural area and receive care at a specific health care facility. The CMS
also encouraged states to reimburse medical professionals for telehealth
services in their Medicaid programs, and noted the changes that states can
make without obtaining federal approval.®

All 50 states and the District of Columbia expanded access to telehealth
services for either, or both, Medicaid and privately insured patients for the
duration of the emergency, implementing changes to facilitate the ability of
insurers to implement more widespread use of telehealth services among
privately insured patients.* In one example, Minnesota’s legislature passed
an emergency bill amending the state’s definition of telemedicine to catego-
rize a patient’s home as an authorized “originating site” through February 1,
2021.% Kansas, Florida, Missouri, Tennessee, and Vermont permitted phy-
sicians who are licensed out of state to offer remote services for Medicaid
patients,* while New Jersey expedited licensing for out-of-state providers.*?

Removing Barriers to Payment. Both private companies and policy-
makers made it easier to access telemedicine via private coverage, Medicare,
and Medicaid.

Private Coverage. Private insurers expanded telemedicine services and
provider networks for their beneficiaries, by waiving cost-sharing for visits
conducted using specific telemedicine platforms. Congress, too, helped by
amending the Internal Revenue Code to permit a “high-deductible health
plan (HDHP) with a health savings account (HSA) to cover telehealth services
prior to a patient reaching the deductible.”®* Under current law, an individual
can only make tax-free contributions to an HSA if he or she is: (1) covered by a
qualified HDHP and (2) does not have other insurance that pays for expenses
below the HDHP’s deductible. The CARES Act clarifies that those restrictions
do not apply to instances where the HDHP, or other coverage, reimburses
telehealth services before the enrollee reaches the HDHP’s deductible.?

Medicare. The CMS issued several temporary reforms to expand telehealth
access in Medicare, including by temporarily reducing or waiving cost-shar-
ing for telehealth visits paid by federal health care programs. First, the CMS
repeatedly updated the definitions of providers and services® that can offer
telehealth services,*” and announced that it is “changing its process [for adding



BACKGROUNDER | No. 3510 JULY 20,2020 | 6
heritage.org

new services to the telehealth Medicare service list] during the emergency,
and will add new telehealth services on a sub-regulatory basis, considering
requests by practitioners now learning to use telehealth as broadly as possible.”®

Second, the U.S. Department of Health and Human Services (HHS)
changed its policies. Key steps here include authorizing Medicare to reim-
burse telehealth visits in lieu of in-person office, hospital, and other types
of visits with a wide range of providers.?* The CMS also decided to reim-
burse telehealth “at the same rate as regular, in-person visits,”*° bundle
payment for telemedicine services into pre-existing Medicare CPT codes
for over 80 different medical services,* and—based on reports from multiple
medical organizations explaining that “[m]any patients, especially seniors,
have access to phones but not video-enabled telehealth apps”—increased
reimbursement rates for audio-only visits. Finally, the CMS stated that, for
services performed during the pandemic, it will not audit reimbursement
claims to ensure that a prior relationship existed between the provider and
patient, a requirement during non-pandemic times.

Further, the HHS said that it will exercise its enforcement discretion
and waive potential penalties for violations of federal patient privacy laws
against health care providers that service patients through “widely available
communications apps, such as FaceTime or Skype, when used in good faith
for any telehealth treatment or diagnostic purpose, regardless of whether
the telehealth service is directly related to COVID-19”**—which allows
providers to treat patients remotely using generally available software.

Medicaid. All 50 states and the District of Columbia issued temporary
policy updates related to telehealth for Medicaid patients.** As of May 7,
2020, 48 states and the District of Columbia “issued guidance related to
the expansion or reimbursement of telehealth services in Medicaid” while
38 states and the District of Columbia included guidance for audio-only
Medicaid telehealth services.** Also as of May 7, 38 states and the District of
Columbia are mandating payment parity for Medicaid telehealth services.*
Washington State purchased a limited number of Zoom software licenses
to allow physicians to help Medicaid patients access telehealth visits.*

Other states took a narrower approach to temporary relief. For example,
Indiana limits telemedicine for Medicaid patients to live video-only com-
munication.*” Maine requires that services be conducted in real time, and
allows use of phone calls only when a video call is not possible.*® Arkansas
permits only live video and phone calls, and requires that physicians have
access to a Medicaid patient’s personal health record.*” These narrower
approaches can limit a patient’s ability to see doctors in ways that work for
both the patient and the doctor.
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Enabling More Use of Remote Monitoring Devices. The U.S. Food
and Drug Administration (FDA) issued guidance to manufacturers sus-
pending the requirement that they obtain prior approval for hardware or
software modifications that enhance the remote-monitoring capabilities
of various non-invasive patient-monitoring devices. The guidance also
allows manufacturers to market for home use some monitoring devices
previously approved only for use in hospitals or other health care facilities.
This guidance applies to types of devices and types of modifications that
do not entail patient safety concerns, and for the duration of the current
public health emergency.*

What Policymakers Can Do Next to Remove Barriers
to Long-Adoption and to Support Innovation

Telehealth is adjusting the focus of health care delivery in the U.S. to be
more patient-centered, allowing patients to visit doctors where and when
they want to—supplemented by medical devices at home. Its impact can
improve the delivery of health care in the U.S. after the pandemic passes—if
policymakers can get the regulatory conditions right. Absent action, tem-
porary regulatory relief provided during the pandemic will revert to prior
law, and patients will have to forego much of the increased telehealth flex-
ibility they experienced during the pandemic. Moreover, the regulatory
relief provided to date—while helpful—leaves some barriers in place that
also should be removed as soon as possible in order to (1) help with the
pandemic response, and (2) facilitate a permanent, clinically reasonable
adoption of remote health care delivery.

As policymakers consider next steps, they should make temporary relief
permanent, while looking ahead to the future with additional reforms. Pol-
icymakers should use flexible regulatory approaches to allow providers
and patients to continue to use today’s technologies and adopt new ones
asinnovators create them and doctors and patients find them to add value.
Such an approach would be rooted in the recognition that America’s medical
professionals are among the world’s best trained and America’s medical
device approval process is the world’s gold standard. This approach would
also facilitate continued innovation in telehealth, allowing greater adoption
of existing tools that supplement a remote clinical visit by allowing patients
who need chronic care to use devices at home to supplement remote visits.
One can imagine, for example, a mother who fits a camera device to her
phone to allow a doctor to see inside her child’s ear remotely to check on
an ear infection. The potential uses are wide ranging and will emerge over
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time as patients and doctors work together to deliver care via telemedicine.
No one can enumerate all of the possible uses at this time, and it is wise for
policymakers to build flexibility into regulatory definitions of telehealth
to allow health care providers to adopt new technologies as they become
available and, in the case of devices, the FDA approves their use.

To advance these principles, federal and state policymakers should:

Update Reimbursement Policies and Allow Reimbursement-Rate
Flexibility for Telehealth. Since telehealth is a rapidly evolving field with
constant innovation in the development of new and better software, devices,
processes, and clinical applications, the economics of telehealth will also
be shifting at a rapid pace, and in ways that are currently unknowable for
the foreseeable future. Consequently, policymakers need to ensure that
providers and payers have sufficient flexibility to continually revise and
update payment arrangements in response.

During the pandemic, the CMS has temporarily instituted reimburse-
ment for telehealth “at the same rate as regular, in-person visits.”* Multiple
states have temporarily required equal reimbursement rates for telehealth
services rendered to Medicaid and privately insured patients.

While payment parity for telehealth certainly incentivizes wider and
quicker adoption, going forward, policymakers should take a more flexi-
ble approach to revising and updating reimbursement rates for telehealth
services. Such an approach would take a middle ground between two
approaches to this question, one which emphasizes paying less for care
delivered via telehealth (on the theory that costs should be less because,
for example, a doctor does not have to come into an office) and those that
emphasize paying the same for care delivered via telehealth (on the theory
that this will promote faster adoption).*2 Policymakers’ goal beyond this
immediate pandemic response should be to allow the space for health care
providers and private payers to sort through these questions over time.

To advance this goal, policymakers could look to a model policy in Utah,
which permits certain providers to request reimbursement from health plans
covering public employees for “medically appropriate telemedicine services
at a commercially reasonable rate.”>® This reimbursement strategy is flex-
ible and allows providers and payers to negotiate specific reimbursement
amounts for different telehealth services to best serve individual patients.

Encourage Adoption of Existing Telehealth Tools and Future
Innovation of New Telehealth Tools by Updating Definitions of

“Telehealth.” Policymakers should pay particular attention to statutory
and regulatory definitions, as the approach taken here will have significant
ramifications for adoption and innovation, now and in the future.
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Definitions continue to vary across states and the federal government,
with some using more restrictive or flexible approaches. For example, while
the CMS recognizes the form of telemedicine that includes automated diag-
nostic and management tools, known as asynchronous telemedicine, as an
eligible form of care, not every state does—thereby preventing patients and
doctors from easily adopting new technology as it emerges.>*

One such tool, Zipnosis, which includes an asynchronous form of tele-
medicine in its platform known as an “adaptive interview” that adjusts its
diagnostic questions to patient responses in real time, saw a 3,600 percent
increase in visits during the first 11 days of the pandemic in the United
States. Of these visits, 88.2 percent were asynchronous and required only
1.5 minutes of clinical work per patient.>® Usage could very well have been
higher—with more patients benefitting—if regulations had allowed more
people to engage. Other emerging tools that can improve treatment and
save money are similarly caught in this regulatory catch-22. ¢

The varied types of available telehealth services demonstrate that there is
no one-size-fits-all solution for every patient or every disease. For instance,
avirtual check-in consisting of a phone call may not be clinically appropri-
ate or necessary for a certain patient, but a telehealth visit with real-time
video and audio might be. Further, not every patient will need, or be suited
for using, any given telehealth tool, but those who are should be able to
work with their medical care provider to choose appropriate telehealth
care treatments.

Rather than requiring that specific types of telehealth be reimbursed,
state and federal policymakers should update definitions to be flexible and
broad enough to allow physicians to choose options, as the technologies
evolve, that will benefit an individual patient over the course of his disease
diagnosis, treatment, and management. Such an approach would balance
the need to adopt existing tools, while encouraging room for future inno-
vation. Definitions should reinforce the patient-physician relationship to
ensure that patients receive appropriate care. Building flexibility into defi-
nitions of telehealth would reduce the time that providers and patients have
to wait in order to benefit from market-based innovation and competition
that delivers the newest technologies with low-cost and high-value poten-
tial. Patients and providers should not have to wait for telehealth definitions
to be updated, for example, before private and public insurance plans pay
for the use of new devices that have obtained FDA approval.

Remove Barriers That Make It Hard for Patients to Receive Care
at their Home or Other Locations of their Choice. Policymakers should
eliminate requirements that prevent patients from receiving telehealth
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services from the doctor of their choice at home or another place of the
patient’s choosing. These reforms would increase access to primary and
specialty care for patients in both urban and rural areas. Policymakers
should start by making the steps taken in this direction during the initial
response to the pandemic permanent. Congress should make permanent
temporary waivers (by CMS) of location requirements mandating that a
Medicare patient be at a designated facility orin a rural area to receive tele-
health services, as well as requirements that an in-person physician-patient
relationship be established before telemedicine can be practiced by the
physician. States also should review their laws and health care programs
and permanently address any similar barriers.

Remove Barriers That Make It Hard for Patients to See Licensed
Providers of Their Choice Remotely Across State Lines. While some
steps have been taken to allow patients to see out-of-state providers
remotely, federal and state rules governing out-of-state telehealth licensure
need to be reformed to improve access and care coordination across state
lines. Such reforms have the potential to help patients in areas with a physi-
cian shortage access care.”” Additionally, the National Academy of Medicine
found that many community hospitals would benefit from expert telehealth
consults to support care for patients during the COVID-19 pandemic.*®

To start, policymakers should make actions taken during the pandemic
permanent. Congress should codify the actions taken by the CMS under
emergency authority that permit out-of-state physicians to see Medicare
patients remotely. So, too, should the states that waived in-state licensure
requirements for out-of-state physicians to practice telehealth.

Beyond this, state policymakers should also permit out-of-state phy-
sicians to offer telehealth services to Medicaid patients as well as to all
privately and self-insured patients. One example is Georgia’s approach,
which grants a license to out-of-state telehealth practitioners licensed in
other states.” Alternatively, Congress might consider permitting federal
health care programs to reimburse participating providers for telehealth
services in cases where the enrollee does not reside in a state where the
provider is licensed.®°

Examine Whether There Is a Need to Update Patient Data Pri-
vacy Protections. Every medical provider is covered by federal law, the
Health Insurance Portability and Accounting Act (HIPAA), which grants
privacy protections to patients in the use of their health data. Written
largely before the Internet age began, HIPAA does not explicitly include
specific provisions related to telehealth. For the duration of the pandemic,
the HHS chose to waive potential penalties for violations of federal patient



BACKGROUNDER | No. 3510 JULY 20,2020 | 1
heritage.org

privacy laws against health care providers who service patients via “widely
available communications apps, such as FaceTime or Skype, when used in
good faith for any telehealth treatment or diagnostic purpose, regardless
of whether the telehealth service is directly related to COVID-19.”°* While
these platforms have security features to protect privacy, news reports
suggest that providers and Members of Congress question whether these
protections are sufficient, raising concerns both over privacy protection
and whether providers could face future legal risks using these tools once
the pandemic passes.®® If these concerns continue and escalate, they could
jeopardize future use and adoption of telehealth services. Congress and the
HHS should consider whether existing patient privacy laws and regulations
need to be updated in order to accommodate the growth of telemedicine.

Conclusion

Temporary policy reforms implemented during the COVID-19 public
health emergency have accelerated the adoption of telehealth. Going
forward, federal and state policymakers should approach regulatory and
statutory reform surrounding telehealth with the goals of enabling physi-
cians and patients to conduct medical visits remotely, and of doctors using
new innovations when clinically appropriate for an individual patient. Such
changes will continue to help the U.S. health care system move toward a
patient-centered footing—long after the pandemic has ended.

Marie Fishpaw is Director of Domestic Policy Studies, of the Institute for Family,
Community, and Opportunity, at The Heritage Foundation, at The Heritage Foundation.
Stephanie Zawada is a former Heritage Foundation Graduate Fellow in Health Policy.
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