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The 2020 Redistricting Process: 
Will the Courts Take It Over?
Jack Park

State courts should respect the separation 
of powers and prerogatives of the redis-
tricting drafters unless they violate clearly 
established federal or state law.

KEY TAKEAWAYS

Coalition districts, composed of more 
than one minority group to add up to 
a majority in a single-member district, 
should not be created by judicial fiat.

A state court considering a claim that a 
redistricting plan is unconstitutionally ger-
rymandered should not apply any test the 
Supreme Court has declined to adopt.

W ith or without COVID-19, the U.S. Census 
will be taken in 2020. The results of that 
Census will drive a round of reapportion-

ment and redistricting for congressional seats and 
many state and local governing bodies in 2021. Even 
if the distribution of those results is delayed, as may 
happen, new plans must be in place before the 2022 
election cycle; otherwise, the districts will be too 
malapportioned to be used again. In that case, the 
courts would step in. Historically, that has, for the 
most part,1 been the job of the federal courts, but it is 
hard to tell about the 2020 redistricting cycle.

The federal courts have not just stepped in when 
a state or locality has not been able to come up with 
reapportionment plans. When that happens, federal 
courts have drawn interim plans that remain in place 
until the legislature or other political body tasked 
with drawing plans does so. The federal courts have 
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also been called upon to consider whether redistricting plans are uncon-
stitutionally racially gerrymandered and, until recently, were also asked to 
decide political gerrymandering claims. In 2019, though, the U.S Supreme 
Court declared in Rucho v. Common Cause that, unlike racial gerryman-
dering claims, political gerrymandering claims present a non-justiciable 
political question and do not belong in federal court.2

When it comes to redistricting, losers in the political battle now fre-
quently resort to litigation to try to achieve their desired ends. The Supreme 
Court has urged caution, warning lower courts and would-be litigants that 
the intervention of federal courts in the redistricting process intrudes 
on state prerogatives. Sometimes that warning has been in the nature of 
throat-clearing.3 But the general consideration is clear: The Court does 
not want to “embroil the judiciary in second-guessing what has been con-
sistently referred to as a political task for the legislature, a task that should 
not be monitored too closely unless the express or tacit goal is to effect its 
removal from legislative halls.”4

The same considerations should guide the actions of the state courts that 
have been increasingly called upon to resolve highly politicized redistricting 
and electoral disputes.

In the upcoming cycle, two developments promise to add litigation 
uncertainty where none previously existed. The first is the Supreme Court’s 
decision in Rucho, which bars federal courts from considering political ger-
rymandering claims, effectively sending those claims (and, perhaps, others) 
to state court, where challengers will likely assert that such practices violate 
state constitutions. The second is the push to create districts by combining 
racial or ethnic groups, so-called coalition districts. Such claims are likely 
to be filed in state courts that have little experience dealing with them in all 
their docket-clogging, lawyer- and expert-driven glory, making it difficult 
to predict the outcome.

Reapportionment

The reapportionment and redistricting process starts when the Census 
Bureau delivers the Census results to the states in the first quarter of the 
year following the taking of the Census. The states’ first task is to load the 
new Census data into the existing congressional, legislative, and other rep-
resentative maps. The loading of that data shows how the distribution of the 
state’s population has changed in the past decade; some areas and districts 
may have grown faster than others, and other areas and districts may have 
grown less rapidly or declined in population.
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When loading population data into new districts, the initial constitu-
tionally required goal is to achieve substantially equal population in each 
district. Congressional districts must be drawn with populations as close to 
equal as possible.5 In contrast, states and localities have greater latitude to 
deviate from perfect equality when drawing the boundaries of state legis-
lative and local districts “to accommodate traditional districting objectives, 
among them preserving the integrity of political subdivisions, maintaining 
communities of interest, and creating geographical compactness.”6 States 
and localities can draw plans containing “minor” population deviations, 
which has meant, “as a general matter, that an apportionment plan with a 
maximum population deviation under ten percent falls within this category 
of minor deviations.”7

In the 2010 cycle, several states tightened the population deviation. 
Alabama, for example, drew and considered only legislative plans with an 
overall deviation of 2 percent or less. Litigants challenged these plans in 
federal court, claiming that tightening the overall deviation resulted in the 
violation of the whole-county provision of the Alabama Constitution.8 The 
court, limited as it was to enforcing federal law, stated that the claim was 

“odd” and correctly concluded that the plans “easily establishe[d] a presump-
tion that the new districts satisfy the guarantee of one-person, one-vote.”9

The question of allowable population deviation hides a more fundamental 
question: Who counts for the purpose of reapportionment? A count using total 
population generates one result, while looking at voting-age population or cit-
izen voting-age population produces very different results. That is because the 
total population includes people who are ineligible to vote, such as noncitizens, 
disenfranchised felons, and minors. In Evenwel v. Abbott, the U.S. Supreme 
Court rejected the contention that the use of total population to draw the 
Texas Senate map unlawfully diluted the votes of eligible citizens in violation 
of the “one-person, one-vote” principle of the Equal Protection Clause.10

The gravamen of the claim in Evenwel was that, by including residents 
ineligible to vote, illegal immigrants in particular, in the total population count 
used to draw the district lines, the districts were malapportioned.11 As the 
Court observed, while the overall population deviation between districts using 
total population was 8.04 percent, when voter-eligible population data were 
used, the deviation was greater than 40 percent in some districts.12 Nonethe-
less, the Court relied on its reading of constitutional history, precedent, and 
settled practice to conclude that there was nothing unconstitutional about 
using total population to draw district lines. Although not required under 
the Constitution, the Court declined to consider whether “States may draw 
districts to equalize voter-eligible population rather than total population.”13
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Even so, the Court seemed to endorse using total population. In her 
majority opinion, Justice Ruth Bader Ginsburg wrote, “Nonvoters have 
an important role in many policy debates—children, their parents, even 
their grandparents, for example, have a stake in a strong public education 
system—and in receiving constituent services, such as help navigating pub-
lic-benefits bureaucracies. By ensuring that each representative is subject to 
requests and suggestions from the same number of constituents, total-pop-
ulation apportionment promotes equitable and effective representation.”14 
That formulation contains embedded assumptions about the nature of 
representation and government that are questionable.15

More to the point, the underlying issue in the dispute over whom to count 
for districting purposes is political power. At the state level, the effect of 
counting residents who are ineligible to vote and often live in urban areas, 
accelerates the migration of districts in state legislatures toward urban 
areas and away from rural interests.

For congressional apportionment purposes, counting total population, as 
opposed to eligible voters, favors states in which such ineligible voters have 
congregated. For the expected results of the 2020 Census, if the country 
used total citizen population instead of total population as the basis for 
apportionment, states with large populations of illegal aliens would lose 
seats. It has been estimated that California would lose four seats in the U.S. 
House of Representatives, Florida, New York, and Texas would each lose one, 
and that Colorado, Louisiana, Michigan, Minnesota, Missouri, Montana, 
and Pennsylvania would likely each gain one seat if noncitizens were cut 
from state population totals and total citizen population were the basis for 
the apportionment.16

On July 21, 2020, President Trump issued an Executive Order directing 
that aliens present in the United States who are not in a lawful immigration 
status be excluded from the apportionment base.17 The President charac-
terized the exclusion of illegal aliens from the apportionment base “to the 
maximum extent feasible and consistent with the discretion delegated to 
the executive branch” as “more consonant with the principles of represen-
tative democracy underpinning our system of Government.”18

The Evenwel Court’s focus on total population elides a constitutional 
irony. The Constitution originally called for the apportionment of repre-
sentatives among the states “according to their respective Number, which 
shall be determined by adding the whole Number of Free Persons, including 
those bound to Service for a Term of Years, and excluding Indians not taxed, 
three[-]fifths of all other Persons.”19 That provision limited the political 
power of the slave-holding states, which did not allow their slaves to vote; 
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without that limitation, the population of the slave-holding states, and the 
basis for their representation in Congress, would have been even greater, 
without any improvement in the lot of the slaves.

Nonetheless, the slaveholding states got the benefit, in terms of increased 
congressional representation, of more than half of their nonvoting slaves 
in the apportionment, even though the slaves, like illegal immigrants today, 
could not vote. Even if that compromise provision may have had some effect 
on the outcome of the presidential elections of 1800 and 1824,20 it demon-
strates a recognition that there is something unfair about counting people 
who cannot vote for representation purposes.

Evenwel blithely slides by this issue. It was obvious that including nonvot-
ers in the count resulted in vote dilution disfavoring districts with a larger 
percentage of citizen voters. The nonvoters who were and are counted in 
full serve as filler, and the political effect of their inclusion is clear. Some 
states and many urban areas benefit from the presence of people not eligible 
to vote and, in fact, not even eligible to be in the country. It should not be 
beyond the power of the states to rebalance the locus of political power.

Given that the Supreme Court specifically refused to decide this issue, 
state legislatures should seriously consider using only citizen population 
or voter-eligible population when redrawing the lines for their legislative 
districts as a matter of fundamental fairness—and to avoid diluting the votes 
of citizens. Alternatively, if the state or locality uses total population to 
draw its districts, it should then review the population in the new districts 
using citizen or voting-eligible populations and make adjustments where 
the difference between the two measures exceeds 10 percent, the customary 

“minor deviation” allowed for states and localities. In so doing, the state or 
locality can minimize the dilutive effect of including a significant number 
of non-voters in a district.

After the U.S. Supreme Court rejected the Trump Administration’s 
attempt to reinstate a question on the Census asking respondents about 
their citizenship status,21 the President issued an Executive Order direct-
ing “all executive departments and agencies” to assist the Commerce 
Department “in determining the number of citizens and non-citizens in 
the country.”22 The same day the Executive Order was released, the Census 
Bureau released an announcement stating that, as a test, some 480,000 
households would receive a questionnaire, half of which would contain 
a citizenship question and half would not.23 That test would address the 

“operational effects of including a citizenship question on the 2020 Cen-
sus.”24 Through the information received from other government agencies, 
the Census Bureau should be releasing citizenship data that states will be 
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able to use in redistricting. Under the terms of President Trump’s July 21, 
2020, Executive Order, that data will not include aliens not lawfully present 
in the United States as part of the apportionment base.25

Racial Gerrymandering

The States have substantial experience defending racial gerrymandering 
claims, but the Supreme Court’s decisions fail to provide much practical 
guidance. Rather, those decisions tell particular states what they cannot do 
in specific cases, even as the Court’s Voting Rights Act (VRA) jurisprudence 
and the VRA tell them to be conscious of, and to accommodate, race. More 
to the point, a decision invalidating a Georgia plan does not tell legislators 
in Mississippi much other than do not do what Georgia did; the facts on the 
ground in Mississippi may differ greatly from those in Georgia.

It was worse when Section 5 of the VRA gave the Justice Department’s 
Civil Rights Division the power to review and reject redistricting plans 
submitted by a certain number of specifically covered jurisdictions, even 
though the Supreme Court was often not receptive to the Department’s 
interpretation of the law.26 Redistricting plans are no longer subject to a 
preclearance requirement by the Justice Department because the Court 
concluded in 2013 that the formula used to identify covered jurisdictions 
was no longer valid.27 Nonetheless, we can expect to see racial gerrymander-
ing claims being filed under Section 2 of the VRA after redistricting plans 
incorporating the results of the 2020 Census have been adopted.28

In 1986, in Thornburg v. Gingles, the Supreme Court established the legal 
framework for assessing claims of vote dilution of minority votes under Sec-
tion 2, and when it is permissible, if not mandatory, for a legislature to create 
a district in which a racial or ethnic minority may be in the majority.29 Section 
2 requires plan drafters and legislatures to be aware of and take race into 
account. As the Court has observed, “the legislature always is aware of race 
when it draws district lines, just as it is aware of age, economic factors, reli-
gious and political persuasion, and a variety of other demographic factors.”30 
Indeed, “[s]ince the Equal Protection Clause restricts consideration and the 
[VRA] demands consideration of race, a legislature attempting to produce 
a lawful redistricting plan is vulnerable to ‘competing hazards of liability.’”31

Thornburgh v. Gingles effectively mandates the creation of minority–
majority districts, that is, a district in which a racial or ethnic minority 
statewide is, nonetheless, in the majority in that district. The Court iden-
tified three criteria that must be met before a minority-majority district 
should be created:
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1. a minority group must be “sufficiently large and geographically com-
pact to constitute a majority in a single-member district”;

2. that minority group “must be able to show that it is politically 
cohesive”; and

3. that minority group “must be able to demonstrate that the white 
majority votes sufficiently as a bloc to enable it…usually to defeat the 
minority’s preferred candidate.”32

If these criteria are met, and the totality of the circumstances align, a 
minority–majority district must be created.

In the intervening years, plan drafters have gotten used to creating 
minority–majority districts and have already created those that were 
capable of being created based on the geographical dispersion of minority 
voters in those states. In addition, those districts have usually remained in 
the same general location.

In Bartlett v. Strickland, a plurality of the Court said that a majority 
means precisely that, a minority population that is greater than 50 percent 
in a particular district.33 Gingles first requires a compact and contiguous 
group of minority citizens that is sufficiently large to constitute a “majority” 
in a single-member district. In Bartlett, North Carolina claimed that the 
VRA required it to create a district in which only 39 percent of the vot-
ing-age population was black in order to comply with a state constitutional 
bar against splitting counties, while at the same time creating a district in 
which it was feasible for a racial minority group to align with crossover 
voters to elect the minority’s candidate choice.

A plurality of the Court disagreed, noting, “Nothing in § 2 protects a 
minority group’s right to form political coalitions,” which 39 percent of any 
group would have to do to create a majority.34 The plurality also pointed 
out that, if the minority could elect its preferred candidate with majority 
support, its crossover-dependent success would “create serious tension 
with the third Gingles requirement that the majority votes as a bloc to defeat 
minority-preferred candidates.”35

Finally, the plurality pointed to the benefit of a bright-line rule: “We 
find support for the minority-majority requirement in the need for work-
able standards and sound judicial and legislative administration. The rule 
draws clear lines for courts and legislatures alike. The same cannot be 
said of a less exacting standard that would mandate crossover districts 
under § 2.”36
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While the VRA, as construed in Thornburg v. Gingles, requires the cre-
ation of minority–majority districts when the specified conditions are met, 
states and localities can still act unconstitutionally in drawing their districts. 
In Shaw v. Reno, the Court held that a state’s residents had standing to assert 
a claim that a black-majority congressional district with a “dramatically 
irregular shape” constituted unconstitutional racial gerrymandering.37 Sub-
sequently, in Miller v. Johnson, the Court held that a showing that a district 
had a bizarre shape was not a necessary element of a racial gerrymandering 
claim.38 It stated, “parties alleging that a State has assigned voters on the 
basis of race are neither confined in their proof to evidence regarding the 
district’s geometry and makeup nor required to make a threshold showing 
of bizarreness.”39

The basis for a racial gerrymandering claim is that “the State has used 
race as a basis for separating voters into districts.”40 A plaintiff must show 
that “race was the predominant factor motivating the legislature’s decision 
to place a significant number of voters within or without a particular dis-
trict.”41 That can be done by setting a target for the minority population in a 
district, as was done in Virginia in its 2010 State House plan, or as Alabama 
did by using the minority population in the old districts as its goal for the 
recreated black-majority districts in its 2010 legislative plans.42

North Carolina’s Congressional District 12 has been problematic in at 
least two redistricting cycles; in the 1990 round, it was “approximately 160 
miles long and, for much of its length, no wider than the I-85 corridor” and 

“w[ound] in snake-like fashion through tobacco country, financial centers, 
and manufacturing areas until it gobble[d] in enough minority enclaves.”43 
In the 2010 cycle, the plan drafters “narrow[ed] its already snakelike body 
while adding areas at either end,” and ran afoul of the racial gerrymandering 
bar by increasing the black voting-age population (BVAP) from 43.7 percent 
to 50.7 percent.44 In both cases, North Carolina’s District 12 was found to 
be unconstitutionally racially gerrymandered.

At the end of the day, there is a BVAP Goldilocks point. If the plan drafters 
do not consider race at all, they will be found to have violated the VRA by 
not taking the interests of minority voters into account. But, if they give 
too much consideration to race, they may be found to have engaged in an 
unconstitutional racial gerrymander, as outlined in Shaw v. Reno and its 
progeny. The plan drafters will not know where the acceptable line between 
these parameters is until a reviewing court tells them whether or not they 
met it. As a result, we will again see racial gerrymandering claims in the 
2020 cycle, and, as I shall now explain, they may come with a new twist.
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Coalition Districts

For much of its history, the VRA was about vindicating the rights of Afri-
can Americans. Occasionally, though, other minorities formed a majority 
in a proposed district, as with Hispanics in a Hispanic-majority district.

A “coalition district” is different. It represents an attempt to cobble a 
majority together from more than one minority group. In 2018 litigation 
involving Gwinnett County, Georgia, for example, the plaintiffs argued that 
the court should require the creation of coalition districts composed of Afri-
can Americans, Hispanics, and Asians. The district court agreed with the 
plaintiffs, but the case was rendered moot after the candidates preferred by 
the coalition plaintiffs won the elections in the districts they challenged.45

We will likely see more attempts to force the creation of coalition dis-
tricts in the upcoming round of redistricting litigation. For the reasons 
stated below, the courts should reject any attempt to interpret the VRA as 
requiring the creation of such districts.

Judicial recognition of coalition districts would dramatically change the 
nature of redistricting. In 1988, dissenting from the Fifth Circuit’s refusal to 
rehear a panel decision en banc, Judge Patrick Higginbotham, joined by five 
other judges, characterized the panel’s endorsement of a coalition district 
theory as “a disturbing reading of a uniquely important statute, and one 
with the potential to affect the very structure of every school district, county, 
and city government in most states of this nation.”46 The panel had stated, 

“There is nothing in the law that prevents the plaintiffs from identifying 
the protected aggrieved minority to include both Blacks and Hispanics.”47 
As Judge Higginbotham explained, the panel got the question wrong: It 
was not whether Congress intended to bar coalition districts, it is whether 
Congress “intended to protect those coalitions.”48

Put simply, the notion that coalition districts are mandated by the VRA 
lacks textual support. It is also a transparently improper use of the VRA for 
political purposes and an end-run around Bartlett v. Strickland. In addition, 
it is not clear that a coalition district that joins several different minority 
groups together such as blacks, Asians, and Hispanics, will perform in a way 
that provides equal opportunity to each of the included minorities since 
the different groups have differing rates of citizenship, and, therefore, eli-
gibility to vote. Finally, if all that is needed for different minority groups to 
vote together is for them to be jammed into a district, nothing is going on 
but “benign” political gerrymandering. In pertinent part, Section 2 of the 
VRA prohibits the “denial or abridgement of the right to vote of any citizen 
of the United States on account of race or color” or their membership in 
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certain specified language groups.49 To show a violation, the plaintiff must 
demonstrate that “the political processes leading to nomination or election 
in the State or political subdivision are not equally open to participation by 
members of a class of citizens protected [by the VRA] in that its members 
have less opportunity than other members of the electorate to participate 
in the political process and to elect representatives of their choice.”50

Sitting en banc, the Sixth Circuit noted, “Even the most cursory exam-
ination reveals that § 2 of the Voting Rights Act does not mention minority 
coalitions, either expressly or conceptually.”51 Rather, the VRA “consis-
tently” speaks of a “class,” not “classes.”52 Further, to the extent that the VRA 
provides protection to language minorities, it identifies them specifically, 

“indicat[ing] that Congress considered the members of each group and the 
group itself to possess homogeneous characteristics.”53

The creation of coalition districts by judicial edict would turn the VRA 
on its head because the law is about race, not politics. When he called on 
Congress to enforce the guarantees of the Fifteenth Amendment in March 
1965, President Lyndon Johnson focused on ending practical barriers to 
minority voting, which he identified and divided into three categories:

1. Technical barriers such as poll taxes,

2. Noncooperation, and

3. Subjective barriers such as literacy tests.54

When he spoke to a special joint session of Congress, Johnson observed, 
“we are met here tonight as Americans—not as Democrats or Republicans—
we are met here as Americans to solve th[e] problem” of assuring equal 
rights for African Americans.55 Using § 2 to require the creation of coalition 
districts twists the VRA into an unambiguously political tool—distorting 
its purpose. Indeed, it is a form of political gerrymandering, putting voters 
into a district because of their imputed political beliefs.

The required creation of coalition districts also runs roughshod over 
Bartlett v. Strickland. There, a plurality of the Court said that the VRA 
does not require the creation of a district in which the minority popu-
lation is less than 50 percent.56 Plaintiffs seek the creation of a coalition 
district when none of the racially or ethnically separate minority groups 
to be combined constitutes a majority standing alone. That is why one 
must be cobbled together. But that political necessity does not over-
ride the law.57
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The second Gingles criterion for a successful Section 2 vote dilution claim 
requires that the minority vote be politically cohesive. For African Amer-
icans, that criterion is often conceded because the first criterion, a group 
of minority citizens large enough to constitute a geographic majority, is 
harder to meet because nearly all of the black-majority districts that can be 
constitutionally created already have been. The plan drafters will typically 
preserve the core of pre-existing black-majority districts, so long as the 
African American population remains large enough to be a majority, and 
a new black-majority district will be created only where the unallocated 
African American population will support it.

But if the cohesion of minority voting were questioned, the plaintiff 
would have to produce proof of voting behavior. That is ordinarily accom-
plished by analyzing precinct-level results for precincts in which the 
minority is in the majority, not by anecdotal testimony alone. Where more 
than one minority is cobbled together into a coalition, that precinct-level 
data is needed for each minority. If Hispanics or Asians are to be included 
in the politically cohesive coalition, they must be in the majority in enough 
precincts to be able to show how they vote. In the Gwinnett County case, 
it was questionable whether Hispanics and Asians each had a sufficiently 
concentrated population in the county’s precincts to support the necessary 
statistical analysis.

The likely performance of a coalition district is also problematic. A 
district that includes Hispanics, even a plurality of them, is also likely 
full of aliens who cannot vote. That is because the Hispanic community 
has a much lower citizenship rate than the African American commu-
nity. The effect of the differing rates of citizenship is to increase the 
relative voting power of the African American bloc within the district. 
Moreover, in litigation in Texas, the court struggled with cohesion 
between African Americans and Hispanics, before rejecting the conten-
tion that they were cohesive.58 The evidence showed that, while African 
Americans and Hispanics participated in the Democratic primary and 
voted for Democrats in the general election, they were not cohesive in 
the primaries where African American voters were unlikely to support 
Latino candidates.59

In the Gwinnett County litigation, the plaintiffs insisted that only politi-
cal cohesion, that is, only a showing that each minority votes in the same way 
(Democrat in the general election), is required. It did not matter, the plain-
tiffs claimed, that African Americans may not have any civic, social, religious, 
or cultural interaction with the Hispanics or Asians with whom they were 
to share a district, or vice versa. Put differently, the plaintiffs disclaimed any 
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need to show that the three minorities were socially cohesive, asserting that 
they need to do nothing more than vote the same way. The insistence that 
only political affiliation is required further demonstrates the unmistakably 
political motivation for coalition district claims under the VRA.

For all of these reasons, coalition districts should not be created by 
judicial fiat.

Political Gerrymandering

Political gerrymandering claims percolated in the federal courts from 
1973 until 2019.60 After concluding that a claim of political gerrymander-
ing could be considered by a federal court, without agreement on how to 
identify unconstitutional conduct, the Supreme Court rejected political 
gerrymandering claims in 1983, 2004, and 2018.61 Finally, in 2019, the Court 
concluded that political gerrymandering claims do not belong in federal 
court, effectively diverting them to state court.62

In Rucho v. Common Cause, the Court held that political gerrymander-
ing claims are nonjusticiable. It reasoned that “partisan gerrymandering 
claims present political questions beyond the reach of federal courts. Fed-
eral judges have no license to reallocate political power between the two 
major political parties, with no plausible grant of authority in the Consti-
tution, and no legal standards to direct their decisions.”63 Accordingly, in 
the absence of a workable, neutral standard, the Court declined to expand 

“judicial authority…not just into any area of controversy, but into one of the 
most intensely partisan aspects of American political life.”64

The fundamental difficulty with political gerrymandering claims stems 
from the inherently political nature of the redistricting enterprise. As with 
race, it is inevitable that those doing the work of reapportionment and redis-
tricting will be conscious of the political nature of their work. When the task 
is performed by a legislature, the plans must be supported by a majority of 
the members in each house to pass, and, to gain that support, the members 
of the majority must be happy with the way they have been treated. So, the 
task for any test for political gerrymandering has been to identify when the 
political considerations inherent in the exercise have gone too far.65

Some plaintiffs asserting partisan gerrymandering claims have proposed 
tests that draw on the Supreme Court’s test for racial gerrymandering, but 
those tests fail for several reasons. Most compellingly, there is a fundamen-
tal difference between a voter’s race and that voter’s political affiliation. 
As Justice Antonin Scalia explained in his Vieth plurality opinion, “a per-
son’s politics is rarely as readily discernible—and never as permanently 
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discernible—as a person’s race. Political affiliation is not an immutable 
characteristic, but may shift from one election to the next; and even within a 
given election, not all voters follow the party line.”66 Justice Scalia was right.

Experience strongly suggests that political gerrymandering is sticky, but 
not intractable. When Vieth was pending in the Supreme Court, Alabama 
Democrats filed a friend-of-the-court brief urging the Court not to get 
involved because a rule prohibiting partisan gerrymandering would threaten 
their own partisan gerrymander, which they saw as benign.67 They explained 
that Democratic representatives of both races “form[ed] coalitions that 
sought both to protect reliable Democratic seats with majority-black con-
stituencies and to reduce the size of those black majorities in order to increase 
the number of reliable Democratic voters in several seats closely contested 
between Democrats and Republicans.”68 Their handiwork, stretching just 
over 50 percent of the statewide votes for Democratic candidates into larger 
majorities in each house, lasted until 2010, when Alabama Republicans, aided 
by a few party changers, took a super-majority in both houses.

The same result occurred in both Indiana, the site for Davis v. Bandemer, 
and in Pennsylvania, the site of Vieth v. Jubelirer. In Indiana, the Republi-
cans went from state House control in 1981, to a 50-50 House split in 1988, 
to a Democrat House majority in 1990.69 In Pennsylvania, the Democrats 
went from a 12–7 minority to an 11–8 majority in 2006 in the state’s congres-
sional delegation.70 As the Court in Rucho explained, “In our two leading 
partisan gerrymandering cases themselves, the predictions of durability 
proved to be dramatically wrong.”71

Going forward, we should be aware that none of the theoretical tests 
that plaintiffs proposed for determining when political gerrymandering 
has gone too far garnered the support of a majority of the Supreme Court. 
Put differently, none of those tests was “grounded in a ‘limited and precise 
rationale’” and operated in a way that was “clear, manageable, and politically 
neutral.”72 In particular, the following have been established by the Court 
or by a plurality of the Justices:

1. A political gerrymandering claim cannot be proved by the results 
of a single election. As the Bandemer plurality explained, “relying 
on a single election to prove unconstitutional discrimination is 
unsatisfactory.”73

2. A political gerrymandering claim cannot seek a proportionate result in 
a system dominated by single-member districts. Neither the Constitu-
tion nor the VRA provides for proportional results.74
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3. The Bandemer plurality standard, which required a showing of 
discriminatory intent and a discriminatory effect that produces an 
electoral system that “is arranged in a manner that will consistently 
degrade a voter’s or a group of voters’ influence on the political process 
as a whole,”75 produced only “a long record of puzzlement and conster-
nation” in the lower courts.76 “Because this standard was misguided 
when proposed, has not been improved in subsequent application, 
and is not even defended before us today by [the Vieth] Appellants,” it 
should not be the constitutional standard.77

4. The Vieth Appellants’ tweaking of the Bandemer plurality test does no 
better. They proposed a test that would require a showing that:

The mapmakers’ predominant intent was to achieve a partisan 
political advantage with respect to the statewide map; and

The districts “systematically” misallocate a party’s supporters, such 
that a court, looking at the totality of the circumstances, can “con-
firm[] that the map can thwart the plaintiffs’ ability to translate a 
majority of votes into a majority of seats.”78

As the Vieth plurality noted, “Vague as the ‘predominant intent’ test 
might be when used to evaluate single-member districts, it all but 
evaporates when applied statewide.”79 More generally, attempting 
to adapt the Court’s racial gerrymandering tests to the political ger-
rymandering arena does not work because of the different context: 

“while it is illegal for a jurisdiction…to engage in racial discrimination 
in districting, ‘a jurisdiction may engage in constitutional political 
gerrymandering.’”80 Political gerrymandering is said to be unlawful 
only when it goes too far.

5. The notion that “majority status in statewide races establishes 
majority status for district contests” is flawed both conceptually and 
legally.81 It suggests that only political affiliation affects and drives 
voter behavior, but that suggestion is “assuredly not true.”82 State 
legislative elections are district-based, and the political parties “do not 
compete for the highest statewide totals or the highest district mean 
vote percentages. They compete for specific seats.”83 And, they hope to 
gain a majority of the seats in each house, by whatever margin they can, 
large or small. When large margins result in particular district-based 
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elections, it is likely attributable to the effect of incumbency or candi-
date quality; for statewide races, “political groups that tend to cluster 
(as is the case with Democratic voters in cities) would be systemati-
cally affected by what might be called a ‘natural’ packing effect.”84

Finally, the suggestion that there is a quasi-mathematical relation-
ship between the vote totals in statewide elections and the results in 
legislative district-based elections, or vice versa, sounds like a plea for 
proportionality in representation, something the VRA does not allow 
(and the Constitution does not guarantee). Section 2(b) concludes 
with the proviso that “nothing in this section establishes a right to 
have members of a protected class elected in numbers equal to their 
proportion in the population.”85

6. The “partisan symmetry” standard proposed by the challengers in 
Gill v. Whitford fails to establish the standing of individual plaintiffs.86 
In Gill, the plaintiffs proposed an “efficiency gap” calculation that 
entailed “subtracting the statewide sum of one party’s wasted votes 
from the statewide sum of the other party’s wasted votes and dividing 
the result by the statewide sum of all votes cast, where ‘wasted votes’ 
are defined as all votes cast for a losing candidate and all votes cast for 
a winning candidate beyond the 50 [percent] plus one that ensures 
victory.”87 They “promise[d]” that the resulting calculation would be 
easy and “allow the federal courts—armed with just ‘a pencil and paper 
or a hand calculator’—to finally solve the problem of partisan gerry-
mandering that has confounded the courts for decades.”88 But, the 
Court pointed out that metric tells us about “the effect that a gerry-
mander has on the fortunes of political parties,” not about the impact 
on individual voters living in different parts of the state, which turns 
on which district they are in.89

The Gill Court reversed the lower court’s decision and remanded the 
case for further consideration of the standing of the plaintiffs. As the 
Court noted, standing “vindicate[s] the individual rights of the people 
appearing before” a court, not “generalized partisan preferences.”90

7. The First Amendment does not provide a basis for relief. A politi-
cally gerrymandered plan does not limit a voter’s ability to speak or 
associate;91 it just may make it less likely to be persuasive. The First 
Amendment carries no guarantee of success, just the opportunity 
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to speak and associate.92 Moreover, if construed to reach viewpoint 
discrimination based on political affiliation, “any level of partisanship 
in districting would constitute an infringement of…First Amendment 
rights.”93 That, plainly, sweeps too far.

Neither those tests—nor any of the other tests proposed over the course 
of more than 35 years of trying to get the Supreme Court to endorse a test to 
identify when political gerrymandering goes “too far”—would work either. 
The state courts that will now likely be the forum for political gerrymander-
ing claims based on alleged violations of state constitutions should hesitate 
before embracing any of those understandably confusing, overbroad, and 
inadequate rejected tests, even though some may be tempted to do so.

The 2020 Litigation Cycle

The diversion of political gerrymandering claims to the state courts has 
important consequences. It means that state courts will be confronted 
with important questions of state constitutional law for the first time: Does 
political gerrymandering violate the provisions of the state constitution? 
How do state constitutional provisions that limit or prohibit the splitting 
of counties interact with one-person, one-vote rules and federal racial ger-
rymandering standards?

State courts may also have to adjudicate claims in complaints that com-
bine federal claims, like racial gerrymandering, with state claims of political 
gerrymandering. If the state courts keep the entire case, they are obligated 
to apply federal law correctly. One way or another, much of the redistricting 
litigation in the 2020 round is likely to take place in the state courts.

The actions of the state courts to date give little reason for confidence. 
In January 2018, the Pennsylvania Supreme Court found the state’s 2011 
congressional plan to be unconstitutionally politically gerrymandered even 
though no such claim had ever previously been recognized in the entire 
history of the Commonwealth.

When the court released its written opinion a month later, it said the 
remedial plan had to “consist of congressional districts composed of com-
pact and contiguous territory; as nearly equal in population as practicable; 
and which do not divide any county, city, incorporated town, borough, town-
ship, or ward, except where necessary to ensure equality of population.”94 
The court held that the plan violated the Free and Equal Elections Clause 
of the Pennsylvania Constitution, reasoning that partisan gerrymandering 
diluted the votes of some voters.95



 September 24, 2020 | 17LEGAL MEMORANDUM | No. 269
heritage.org

Significantly, the Pennsylvania Supreme Court previously found an 
absence of any “analogous, direct textual references to such neutral appor-
tionment criteria” in the congressional redistricting context in 2002.96 
Nonetheless, the court applied the standards expressly applicable to leg-
islative redistricting in the Pennsylvania Constitution to congressional 
redistricting.

In North Carolina, a three-judge state court panel also found that North 
Carolina’s state legislative plan was an unconstitutional partisan gerryman-
der in violation of the North Carolina constitution despite the fact that no 
such claim had ever been recognized by a North Carolina court as violating 
any portion of that state’s constitution.97

In the end, each state court will be responsible for its own work. It can 
choose to follow the law, it can breach separation-of-powers principles to 
act as a super-legislature by creatively rewriting its state’s constitution, or it 
can engage in the same kind of second-guessing of state legislatures that the 
federal courts have done for years. Federal and state courts should not act 
outside their judicial roles and should respect the work of the plan drafters, 
refraining from making redistricting work harder than it already is.

Conclusion

Redistricting litigation is here to stay in all of its partisan, expert-driven, 
docket-clogging glory. The losers in the legislative redistricting process 
cannot do any worse in litigation, so they have nothing to lose by going to 
court. That said, such litigation constitutes an invitation to the courts to 
intrude into a political subject that is reserved to the legislature, which 
they should generally decline. Such an intrusion should be avoided when-
ever possible and must be undertaken only with great care. It must also be 
consistent with the law, not the policy or partisan preferences of the judges.

The state courts that will be handling these cases should decline to recog-
nize coalition districts and reject any attempt to drag them into an intensely 
partisan, political subject area through claims of political gerrymandering.

Jack Park is General Counsel for the American Constitutional Rights Union and a solo 

practitioner in Gainesville, GA. He has substantial experience in redistricting litigation in 
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2000, and 2010 cycles.
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