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KEY TAKEAWAYS

All Americans want a clean environment
and a strong economy.

Policymakers do not have to choose
between a clean environment and
economic growth, individual free-
dom, or federalism.

Any environmental policy agenda
should recognize that human inge-
nuity, transparency, and respect for
federalism and property rights will yield
the best outcomes.

mericans want a clean and safe environment.
This is a shared value regardless of ideology;
nobody, either on the left or the right, has a
monopoly on caring about the environment. However,
while there is wide agreement that a clean environ-
ment is important, the path toward maintaining it, or
addressing challenges, is often filled with disagreement.
This Backgrounder details a proactive environmental
policy agenda for both Congress and the Administration,
with recommendations covering air, water, land and wild-
life, and science and transparency.' This agenda rejects
policies that force Americans to choose between a clean
environment and economic growth, individual freedom,
or federalism as a false choice. Rather, it aims to improve
collaboration and policy processes to solve environmen-
tal challenges, and reflects a commitment to achieving
tangible environmental improvements while at all times
taking into account the interests of all Americans.
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Accordingly, this policy agenda is informed by many important principles,
including a respect for private property rights and the primary role of states
in environmental protection. It recognizes that economic freedom, national
wealth, and innovation are critical to successful environmental outcomes.
Most important, it never loses sight of the fact that humans are the most
important, unique, and precious natural resource.?

Policy Recommendations: Air

Americans want to be able to go outside and breathe the air without
being concerned about health impacts. Fortunately, air quality in the
United States is amongst the best in the world.? It has gotten dramat-
ically better for decades and continues to improve. From 1980 to 2019,
Environmental Protection Agency (EPA) data show that the aggregate
emissions of the six principle air pollutants (criteria pollutants) declined
by 71 percent.* This decline occurred as gross domestic product (GDP)
increased by 182 percent, vehicle miles travelled increased by 114 percent,
population increased by 44 percent, and energy consumption increased
by 28 percent.’

This context is extremely important in order to provide an accurate
picture of the nation’s air quality. The official air quality picture can be
distorted when areas of the country fail to meet new, more stringent stan-
dards as regulators continue to move the environmental goal posts. This
nonattainment is not a reflection of air quality getting worse, but of gov-
ernment-imposed standards becoming stricter.°

The issue for policymakers, though, is not what has been done in the past,
but what they need to do in the future. Policymakers must recognize that
while past improvements are significant, there is also a point of diminish-
ing returns where smaller margins of tangible benefits are only achieved
at great difficulty and cost. It does Americans more harm than good to
regulate certain pollutants at background levels (the concentration levels
that exist due to natural and foreign sources of the pollutants), which may
already be happening. For example, there are some areas of the country that
sometimes are already at, or near, background levels of ground-level ozone,’
such that it may be impossible to get lower concentration levels from reduc-
ing the man-made domestic emissions of the pollutants that form ozone.
Federal policymakers should also acknowledge the strong incentives that
states and localities have for addressing their unique air quality issues in
ways that reflect the priorities of their citizens who are directly affected by
environmental policy decisions.
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The following are recommendations addressing air quality issues, along
with the issue of greenhouse gas (GHG) regulation under the Clean Air Act.

Policymakers should:

Give Responsibility for Setting the National Ambient Air Quality
Standards (NAAQS) to Congress. Under the Clean Air Act (CAA), Con-
gress delegated the responsibility of establishing standards for the criteria
pollutants (carbon monoxide, lead, nitrogen dioxide, ozone, particulate
matter, and sulfur dioxide) to the EPA. Making the NAAQS even stricter
is far more significant and controversial than it was decades ago and can
be massively expensive. For example, the EPA estimated that the costs of
reducing emissions to attain the 2015 ozone standards would total $1.4
billion in 2025 (excluding California). A stricter standard considered by
the EPA at the time, if adopted, could have been one of the costliest rules
in U.S. history according to independent analysis.®

The question of whether to make the standards stricter is distinct
from how to make the standards stricter. From a process perspective,
Congress, not the EPA, should be making these critical decisions that
have far-reaching implications for the health and livelihoods of Amer-
icans. Legislators should not skirt responsibility and accountability for
policy decisions of this magnitude, and Congress should amend the CAA
accordingly.

The EPA is supposed to set standards without regard to cost.” However,
any notion that standard setting is best left to the agency because it is
making a purely scientific decision is divorced from reality and is a misun-
derstanding of the NAAQS process that leaves significant discretion to the
EPA Administrator’s judgment.”° The standard-setting process is informed
by science, but science does not provide an objective answer to the “correct”
standard. Risk considerations that are part of setting a standard are sub-
jective by nature, and consciously or subconsciously, policy considerations
(including costs) affect the setting of standards."

Giving responsibility for these major policy decisions to Congress
eliminates any pretense that a decision is purely scientific, and openly
acknowledges the reality that any decision involves significant discretion
and the weighing of political, economic, and social costs and benefits as
informed by science. It is far better for elected representatives, who, unlike
the EPA, have lawmaking power under the U.S. Constitution, to debate the
merits of setting a stricter standard in an open and transparent fashion than
for the EPA, with little to no accountability, to make these major decisions.
Congress can continue to draw on the EPA’s scientific expertise, and on the
expertise of experts both inside and outside the federal government. The
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EPA should still play a role when it comes to NAAQS, from providing advice
to Congress to ensuring that there is no backsliding from meeting existing
air quality standards.

End the Overreliance on Ancillary Benefits to Justify Clean Air Act
Rules. When the EPA decides to regulate a specific air pollutant, it should
be able to justify regulating it. Yet, this simple commonsense requirement
has not been reflected by EPA practice. Instead, the EPA has made a habit
of promulgating costly air regulations by relying on the ancillary or indirect
benefits resulting from addressing air pollutants that are not the target of
the regulations.

The Mercury and Air Toxics Standards (MATS) rule has become the
prime example of this abuse.!? The EPA justified this rule to address what
are called hazardous air pollutants by relying on the ancillary benefits
from addressing non-hazardous air pollutants (PM2.5). These ancillary
benefits accounted for about 99.9 percent of all monetized benefits. This
unreasonable reliance on ancillary benefits is no aberration. For example,
according to NERA Economic Consulting data, in just the two-year period
from 2009 to 2011, the EPA did not quantify any direct benefits (benefits
from regulating the targeted pollutant) for six major CAA rules. The quan-
tified benefits were exclusively from the ancillary benefits of addressing
particulate matter.'

If this abuse is allowed to continue, the EPA will not have to justify
the purpose of many of its air rules. It can also do legal end-runs around
the CAA. For example, the EPA can move forward with a rule based on
ancillary benefits from particulate matter even if the applicable statutory
section prohibits the agency from using that section to regulate partic-
ulate matter.

The EPA recently proposed a rule to address benefit-cost analysis in the
CAA.** The rule acknowledges the problems of abusing ancillary benefits,
and would require the agency to disaggregate “benefits into those targeted
and ancillary to the statutory objective of the regulation.””® While this trans-
parency might help alittle, the EPA should have clear requirements in the
regulatory text of the final rule as to how ancillary benefits will be treated
when deciding whether to move forward with a rule under the CAA.'

At a minimum, a rule should not be justified primarily based on ancil-
lary benefits. In other words, direct benefits, not ancillary benefits, should
constitute a majority of the benefits used to justify a rule. However, this
still might give too much weight to ancillary benefits, especially when
the specific statutory section would not otherwise allow regulation of the
non-targeted pollutant (for instance, particulate matter).
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Therefore, some better approaches would be to clarify that ancillary
benefits should play no more than a marginal role" in justifying a rule or,
ideally, requiring that direct benefits must exceed direct costs to move
forward with a rule. In the latter approach, ancillary benefits would still
play a role by requiring that total benefits (direct and ancillary benefits)
must exceed total costs (direct and indirect costs) and also to inform the
best regulatory alternative. Congress should amend the CAA to codify one
of these approaches or something comparable, and help to put an end to
these abuses.

Prohibit the Regulation of Carbon Dioxide Under the Clean Air Act.
Congress never intended, nor could have envisioned, that when it passed
the CAA it was authorizing the regulation of carbon dioxide (CO2), an
invisible and odorless gas necessary for life, and other GHGs.® On an issue
of this magnitude, elected and accountable legislators, as opposed to the
EPA, should clarify whether GHG regulation is authorized under the stat-
ute. When making that decision, Congress should expressly prohibit such
regulation, covering not just future regulation but past regulation as well.

In considering any further climate policy, Congress and the Adminis-
tration should keep in mind those GHG reductions that have already been
achieved. Largely through market forces, overall GHG emissions have
decreased in the U.S. by 10 percent compared to 2005 levels, even as global
GHG emissions increased. Energy-related CO2 emissions fell in the U.S. by
12 percent, even as global energy-related CO2 emissions increased by 24
percent over the same period.”

It is also worth considering how economic freedom, affordable energy,
and innovation have made measurable improvements to humans’ ability
to adapt to adverse climates, in contrast to more heavy-handed regulatory
approaches. According to the Intergovernmental Panel on Climate Change,
there has been a warming of 0.85 degrees Celsius between 1880 and 2012.2°
Yet, climate-related deaths across the globe have fallen by more than 80
percent in the past century,® and dramatic increases in access to energy
and economic growth have contributed to an equally dramatic decrease
in extreme poverty globally.?? In contrast, both the extremely costly Paris
Agreement and national climate policies proposed in Congress will have
only anegligible impact on global temperatures by the end of the century.*

Any climate policy should expand access to affordable, reliable energy
and remove barriers to innovation.?* Additionally, any climate policy should
be evaluated on its impact on global temperatures, rather than dubious
metrics like the social cost of carbon, and should acknowledge the current
realities of the international energy landscape.®
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Policy Recommendations: Water

The Clean Water Act (CWA) provides one of the best examples of Con-
gress expecting states to play a leading role in environmental protection.
The implementation of the CWA is also one of the best examples of agencies
ignoring this congressional expectation. The CWA makes it clear at the
outset of the statute that states are to play a primary role in addressing
water pollution:

It is the policy of the Congress to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution,
to plan the development and use (including restoration, preservation, and en-
hancement) of land and water resources, and to consult with the Administrator
in the exercise of his authority under this Act.2¢

However, for decades, the EPA and U.S. Army Corps of Engineers, who
implement the statute, have consistently been seeking to grab more power
for the federal government. The prime example of this federal power grab
is how the agencies have sought to define the term “waters of the United
States,” aterm that is critical because it informs which waters the agencies
can regulate. The following recommendations address the “waters of the
United States” and other important CWA issues.

Policymakers should:

Properly Define “Waters of the United States” Under the CWA.
The CWA authorizes the EPA and Corps to regulate “navigable waters,” a
term that means “the waters of the United States, including the territorial
seas.”” The agencies have long taken an expansive interpretation of which
waters fall under the language “waters of the United States” and under-
mined the primary role states have to regulate waters. Congress understood
that having clean water does not mean that the federal government must be
heavy-handed in its regulation.?® The Obama Administration’s 2015 Clean
Water Rule, though, took this expansive view to a new level, regulating
almost every water imaginable, including some “waters” that are actually
dry land most of the year. The rule was also vague and highly subjective,
such that property owners may have found it wiser not to engage in certain
ordinary activities, such as farming and ranching, simply because it was
unclear whether such actions would violate the rule.

The Trump Administration repealed the Obama Administration rule and
finalized its own rule to define “waters of the United States.” This rule, the

“Navigable Waters Protection Rule,”? is a major improvement on the Obama
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rule because it better reflects the will of Congress and respects the consti-

tutional limitations placed on the agencies under the Commerce Clause.

It also provides greater clarity to both regulated parties and the agencies

themselves. For example, the rule does not regulate “ephemeral waters”
(waters that may exist only a few days a year after heavy precipitation) or
wetlands that are not truly adjacent to regulated waters.

The new rule is inconsistent, however, in important ways with Justice
Antonin Scalia’s plurality opinion in Rapanos v. United States,** which pro-
vides significant clarity in defining “waters of the United States.” For example,
the plurality opinion stated that “waters of the United States” should be

“reasonably permanent” waters, and at a bare minimum, there must be “the
ordinary presence of water.”®! Justice Scalia’s plurality opinion also rejected
the inclusion of intermittent waters (those waters with just intermittent flow).

The Trump Administration’s final rule is inconsistent with these require-
ments, and would include intermittent waters, which it defines as “surface
water flowing continuously during certain times of the year and more than in
direct response to precipitation.” The inclusion of intermittent waters, which
could cover a wide range of waters, will likely continue significant confusion.

Congress should not continue to delegate the matter to the agencies,
and should instead define “waters of the United States” consistently with
Justice Scalia’s plurality opinion in Rapanos. In doing so, property owners
would know how to better comply with the law. Further, the agencies could
focus their resources on those water pollution issues that are supposed
to fall under their jurisdiction, as intended by the CWA, and would not
have to divert resources on waters that should be regulated by states or
on determining which waters meet the definition of “waters of the United
States.” Improving compliance and enforcement would help to improve
environmental protection, not hinder it. Two similar bills in this Congress
would provide effective definitions: Representative Jaime Herrera Beutler
(R-WA) introduced the Regulatory Certainty for Navigable Waters Act (H.R.
667),%? and Senators Mike Braun (R-IN) and Joni Ernst (R-TA) introduced
the Define WOTUS Act of 2019 (S. 2356).%

Prohibit Federal Efforts to Regulate (Directly or Indirectly)
Nonpoint Sources of Pollution. The EPA is authorized to regulate point
sources, which are “discernible, confined and discrete conveyances,” such
as a pipe or well.>* The agency is not authorized, however, to regulate non-
point sources of pollution (pollution coming from multiple sources over a
wide area, such as agricultural runoff, as opposed to pollution from point
sources that are specific and identifiable).** States have the role of regulating
nonpoint sources, but the agency has not always respected this role.*®
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The EPA’s efforts to address water quality in the Chesapeake Bay is one
example of the agency undermining state authority. Specifically, through
the Chesapeake Bay Total Maximum Daily Load (TMDL),*” the EPA is
allocating specific limits of pollution for numerous segments of the Bay by
source, including nonpoint sources. This overreach by the EPA has prac-
tical impacts on Americans’ livelihoods, such as on farming. Former U.S.
Secretary of Agriculture John Block illustrated this point:

Myopic rigidity, typical of federal regulators and particularly EPA, has human
costs. In lower court filings, Pendleton County, West Virginia, reported that “a
significant amount of farmland will have to be removed from production” as a
result. Pendleton, the court document noted, is a poor county where families
“displaced from farming would have little to no opportunity to replace their loss.”?®

A major concern is that the Chesapeake Bay TMDL will be a model
for other watersheds. This approach, allowing the federal government to
make what are supposed to be state and local decisions regarding nonpoint
sources, could become the norm. Congress (and the EPA) should reaffirm
that the EPA does not have the authority to regulate nonpoint sources or
use various schemes to get around this prohibition through indirect means.
In the context of TMDLs, Congress should clarify that the EPA can set total
allowable limits of pollutants, but not direct how these allocations will be
divided among sources. This is a power reserved for the states.

Prohibit States from Denying Section 401 Certifications for Non
Water Quality Reasons. The federal government is usually the one under-
mining the cooperative federalism principles that are central to the CWA.
However, when it comes to the Section 401 certification process,* some
states have been the ones undermining these principles. The EPA explains:

Section 401 of the CWA requires that, for any federally licensed or permitted
project that may result in a discharge into waters of the United States, a water
quality certification be issued [by states and authorized tribes] to ensure that
the discharge complies with applicable water quality requirements.*°

States can use this certification process to ensure that state water quality
will not be harmed by federally permitted activities. The problem is that
some states have been denying Section 401 certifications for reasons that
have nothing to do with water quality.* For example, the State of Wash-
ington blocked the Millennium Bulk Terminal project, a proposed large
coal-export facility, due to factors such as vehicle traffic and train noise.**
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The EPA issued a final rule*® that would require states to use the Section
401 process for water-quality reasons only, not to achieve other state objec-
tives.** Congress should codify this rule into law.

Prohibit Pre-emptive and Retroactive Vetoes Under Section
404(c). Under Section 404(c) of the CWA, the EPA can veto an approved
Section 404 permit issued by the Corps or a state.*” This veto power has
led to abuses. In 2014, the EPA vetoed a Section 404 permit for the
Alaska Pebble Mine project even before the application had been filed.*¢
The EPA has also retroactively vetoed a permit (that is, a veto after the
issuance of the permit). In 2011, four years after the Corps issued a
permit to the Mingo Logan Coal Company, the EPA decided to revoke
the permit for the company’s activities at the Spruce 1 Coal Mine in
West Virginia, even though the permit holder was in full compliance
with permit conditions.*”

In 2018, then-EPA Administrator Scott Pruitt signed a memo direct-
ing the Office of Water to propose a rule to eliminate the authority to
issue a pre-emptive or retroactive veto.*® To date, the EPA has not pro-
posed this rule. In 2019, the EPA withdrew the pre-emptive Pebble Mine
veto.*” The EPA should propose and finalize rules that eliminate these
types of vetoes, and Congress should amend the CWA to make these
changes in statute.

Policy Recommendations: Federal Land and Wildlife

Indiscussing the different, yet interrelated, issues of federal land, federal
barriers to development, and wildlife, it is important to have some relevant
background. The federal government owns about 28 percent of the land in
the United States, around 640 million acres, an area larger than California
and Mexico combined. Contrary to popular perception, only 80 million
acres (12.5 percent) of that land consists of national parks.*°

The extent of federal land ownership varies greatly depending on
whether the land is in the western part of the country or elsewhere. The
federal government owns 61 percent of the land in Alaska, and 46 percent
of the land in the 11 contiguous Western states.” The federal government
owns 62 percent of the land in Idaho, 80 percent in Nevada, 52 percent in
Oregon, and 63 percent in Utah. As for the states outside Alaska and the
11 contiguous Western states, the federal government owns only 4.1 per-
cent of the land.>* Management decisions on these lands have an outsized
impact on the ability of states and individuals to pursue diverse economic
opportunities, such as raising property taxes and other taxes for services
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like education and public safety, and accessing lands for a variety of cultural,
recreational, and economic activities. It is easy to see why federal land own-
ership concerns are so prevalent in the West.

When it comes to wildlife, the main policy focus should be on the Endan-
gered Species Act (ESA). This statute, enacted in 1973, was supposed to
promote the conservation of species. It has failed to do so. As of October 14,
2020, only 48 domestic species®® (less than 3 percent of the listed domestic
species) have been “recovered” and delisted from the endangered species
list in the 47 years of the ESA.>* That is about one per year.

The following policy recommendations address the federal estate,
including ownership and management issues, improving the national parks,
federal barriers to development, and how to improve the ESA.

Policymakers should:

Increase Use of Collaborative Land Management Policy Tools. Four
main agencies® manage federal land. Congress has charged these agencies
with implementing overlapping, contradictory, and deceptively simple laws
and management mandates that have haphazardly developed over time.*®
Unsurprisingly, decision-making on federal lands has been contentious for
decades amongst the competing interests of federal, state, and local govern-
ments; private property owners; and various recreation and conservation
organizations. Until Congress does a wholesale review of the federal estate
and the Gordian knot of land management policies governing it, Congress
and the agencies should invest in smaller, collaborative policy tools that
have yielded good results within this broken system.>” Examples include:

e The Forest Service’s Good Neighbor Authority, under which it
has contracted with 32 states to complete management work on
national forests;®

e Utah’s voluntary Grazing Improvement Program set up in partner-
ship with the state government, the federal government, and private
property owners to develop consensus recommendations for compli-
mentary grazing and rangeland stewardship plans and projects;* and

e Wyoming’s exemption under the Antiquities Act from unilateral
presidential action without congressional approval for any “National
Monument” designation.

Collaborative policy tools for environmental and energy management
are used by other federal agencies to good effect, such as the EPA’s and
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Nuclear Regulatory Commission’s formal agreements with certain states
to assume certain regulatory authority under the CWA and Atomic Energy
Act, respectively. The Federal Lands Freedom Act proposed in previous
Congresses recommended a similar model to allow states to implement
their own regulatory programs for energy permitting and development on
federal lands in lieu of federal requirements.®°

Shifting more control over federal lands from Washington, DC, to those
with direct knowledge of the land at issue and a clear stake in the outcome
of decisions would be a step in the right direction.

Incorporate Pricing and Other Market Reforms into National Park
Service Visitor Services to Alleviate Maintenance and Overcrowd-
ing. The U.S. Department of the Interior manages more than 400 National
Park units, which historically have faced multibillion dollar maintenance
backlogs and funding shortfalls as Congress continues to increase park
land holdings.®* Additional pressure has come from increased visitation
and demand for recreational opportunities.®® The Administration should
work with Congress as necessary to incorporate market principles into the
National Park Service to help alleviate pressure and incentivize better, inno-
vative management. This collaboration should include: (1) streamlining the
Federal Lands Recreation Enhancement Act so that individual parks can
efficiently set market prices for park entrance and recreation access;® (2)
charging international visitors higher entrance fees, as is commonly done
in other countries and to account for the fact that these are the national
parks of Americans, and international visitors do not pay taxes to support
them; (3) expanding the use of privately run concessions and services; and
(4) devolving National Park units that do not commemorate locations of
national import back to states, localities, or private entities.®

Prices not only help to communicate and return value, but are also useful
for managing overcrowding and overuse that can cause damage to land-
scapes. The Administration should also explore options to enable more
parks to be managed entirely or jointly by private and nonprofit entities.
Federal natural and historic sites can be managed successfully under such
models, as shown by the Tallgrass Prairie National Preserve (jointly man-
aged by the National Park Service and the Nature Conservancy), or George
Washington’s Virginia estate (privately operated by the Mount Vernon
Ladies’ Association).

Develop State-Specific Land-Transfer Plans for States Dominated
by Federal Ownership. The federal government’s land ownership in some
states is astronomical, sometimes with the federal government owning the
majority of the land. The Interior Department and Congress should start to
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address this vast scope of federal land ownership. One good place to start
is focusing on those states in which the federal government has a majority
stake, more than 50 percent, of any one state. A state and its citizens should
not be “visitors” within their own borders by owning less land than the
federal government.

The Interior Department and Congress should work with these particu-
lar states—Alaska, Idaho, Nevada, Oregon, and Utah—to devolve ownership
or, at a minimum, managerial power over “multiuse” federal lands. The
federal government has devolved lands in the past to territories, states,
and individuals through a variety of means. One such model is the South
Nevada Public Land Management Act of 1998, which made 68,000 acres
of federally owned lands near Las Vegas available for purchase.® Proceeds
were shared among Nevada’s General Education Fund, the Southern Nevada
Water Authority, and the U.S. Department of the Interior for conservation
and maintenance projects.

Establish Policies to Keep Any Further Land Acquisitions in Check.
The federal government already owns 640 million acres, in addition to
700 million subsurface acres and 1.7 billion acres of the Outer Continental
Shelf; it also has control over acreage tied up in study areas. The federal
government struggles to effectively and consistently manage the lands and
resources under its stewardship, and yet in the past 10 years three of the
four major land agencies have increased their land holdings.*®

Congress unwisely gave the Interior Department and Forest Service vir-
tually unchecked power to acquire new lands through the Land and Water
Conservation Fund.?” The President should not exercise the limited execu-
tive authority to add to the federal estate through, for example, the National
Wildlife Refuge System or Land and Water Conservation Fund. However, if
the government acquires more land, the President should establish a policy
to sell or devolve to state or private ownership at least two acres for every
additional acre acquired by the Interior Department or the Forest Service.

While not always perfect, local expertise leads to successful environmental
policy that is more responsive and better suited to unique landscapes than
the federal government’s one-size-fits-all approach.® States already share
the cost of the maintenance of federal lands, whether by the liability of no
management, the lost opportunity of poor management, or the infrastructure
needed to support development of resources. America benefits from experi-
mentation and innovation that could be cultivated with a more decentralized
approach. More state, local, and private management would encourage better
care of the environment and natural resources by putting them in the hands
of people who have an immediate stake in wise management.
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Codify the Council on Environmental Quality’s (CEQ’s)
National Environmental Policy Act (NEPA) Reforms into Law.
On January 1, 1970, President Richard Nixon signed NEPA into law.®® It
was intended to create a process by which federal agencies consider the
environmental impacts of their actions. Instead, it has become a means
for some activists to delay and block important development, including
major projects that are critical to the welfare of Americans and environ-
mental stewardship.”

In July, the CEQ, itself a creation of NEPA, finalized new rules to mod-
ernize how the law is implemented.” Among the many changes, the rules
establish reasonable timelines for permits, streamline environmental
assessments, and allow for sensible consideration of alternatives.”> The
CEQ also generally precludes consideration of effects that are “remote in
time, geographically remote, or the product of a lengthy causal chain.””® This
should rightfully end any consideration of climate-change impacts.

When NEPA was passed, none of the major federal environmental
statutes existed. If they had, it is unlikely that Congress would have even
considered the need for NEPA, especially if it had known that the law would
become less about reasonable consideration of environmental impacts and
more about unreasonable ways to block development. Ideally, Congress
should repeal NEPA, but short of that, codifying the CEQ reforms is an
important first step to address this unduly burdensome law.

Codify the 2019 Endangered Species Act (ESA) Regulations to
Improve Implementation of the Statute. Some problems with the ESA
relate to the implementation of the law. In 2019, the U.S. Fish and Wildlife
Service (FWS) and the National Marine Fisheries Service (NMFS) finalized
important rules”™ that will help with ESA implementation and do a better
job of conserving species.”

For example, the FWS, unlike the NMFS, treated threatened and
endangered species the same when it comes to “take,” which refers to the
stringent prohibitions against activities that would harm species or their
habitats. This includes severe restrictions on how property owners can use
their own land. The general rule is that these prohibitions are supposed
to apply to endangered species, not to threatened species. By expanding
them to threatened species, the FWS undermined the incentive for private
landowners to protect threatened species from becoming endangered
in order to avoid the stringent prohibitions.” The 2019 rules would fix
this problem and follow the plain language of the ESA by making it clear
that the FWS would treat threatened and endangered species differently
regarding “take” prohibitions.”
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There are other important changes in the rules, too, including addressing
unreasonable critical habitat designations that do not help a species but
do hurt property owners, and improving the transparency of the ESA so
that policymakers and the public know what the costs and benefits are for
conserving species.” Congress should codify these rules into law to help
improve the implementation of the ESA in order to achieve the goal of
actually recovering endangered species.

Shift ESA Costs Imposed on Property Owners to Society as a Whole.
Private property owners often bear much of the cost of the ESA, such as
having to limit how they use their land. Society has made a choice that pro-
tecting species is important, and therefore society as a whole should bear
the costs, as opposed to the costs being borne by a relative small number
of private property owners who have done nothing to warrant the burden
of such penalties.

Courts afford little protection for property owners when regulations
restrict the use and enjoyment of their property, even when most of a prop-
erty’s value has been lost. Therefore, Congress should create compensation
mechanisms within the ESA to offset the costs connected to limiting the
use and enjoyment of private property. This change would protect private
property rights and require the federal government to be transparent about
the true costs of the ESA.

Separate the ESA Listing Process from Any Regulatory Require-
ments and Provide Greater Agency Flexibility. Currently, when
deciding whether to list a species as threatened or endangered, the FWS and
NMFS are supposed to focus just on scientific evidence and may not con-
sider economic effects.” Listings automatically trigger “take” prohibitions
for endangered species and arequirement to designate critical habitat.®’ To
ensure that listings are genuinely based on science, they should be kept dis-
tinct from other statutory requirements, such as those that are regulatory
in nature, which could bias the listing process.®

Listings should have nothing to do with the processes that the agencies
employ to address the conservation of species or how they decide which regu-
lations and other tools should be used to achieve their conservation objectives.
Post-listing decisions should be based on sound cost-benefit analysis, and the
agencies should have flexibility in how to achieve their objectives, including
by prioritizing some species over others based on the likelihood of success
(triage). The agencies should also be able to work with states more easily and
allow states to take the lead on species protection. Congress should codify
these changes into law, and, as a result, help the agencies to better allocate
resources and achieve better environmental outcomes.
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Remove Regulatory Barriers to Improve Forest and Wildfire
Management. Wildfires are part of the natural order and, to a degree, are
essential for healthy forests. Nationally, wildfires are down in number and
acreage consumed over the past century even as the cost of suppressing
them has increased significantly.®? Devastating, high-profile wildfires in
the West over the past several years have led many to correlate catastrophic
fires with global warming. Ciphering out how and how much global warming
may contribute to wildfires is complex and highly nuanced.®® Regardless of
that debate, there are actions that land managers can take now to reduce
the likelihood of truly catastrophic wildfires.

Actively managed forests with harvesting and prescribed burns
have improved the health of trees, habitat, and water quality while also
proving more resilient, as fuel that would otherwise turn wildfires into
catastrophic burns has been proactively cleared.®* Yet the entire federal
government conducted controlled burns on only six million acres in
2019.%° Federal land designations, such as wilderness and roadless areas
on tens of millions of acres, severely limit the legally permissible tools to
manage forests and combat fires, and abuse of the NEPA process makes
getting regulatory approval for such management activities arduous, slow,
and sometimes impossible.®¢ Risk of being in nonattainment of NAAQS
standards has also disincentivized the use of prescribed burns. Congress
should conduct a holistic review of regulatory barriers to better manage-
ment, including barriers to prescribed burns. The Administration should
also expand agreements with state and private property owners through
the Forest Service’s Good Neighbor Authority to improve coordination
and stewardship of forests.

Policy Recommendations: Sound Science and Transparency

Congress has delegated significant power to federal agencies that imple-
ment environmental laws, allowing unelected and generally unaccountable
bureaucrats to make critical policy decisions affecting the lives of Ameri-
cans. In some instances, Congress has effectively delegated its lawmaking
power to these agencies.

Consequently, it is critically important for environmental policy deci-
sions made by federal agencies to be based on sound science and for the
public to know how these decisions have been made. In order for environ-
mental policy to have legitimacy, the federal government must ensure that
credible science is used, and promote transparency of how the agencies
reach their final policy decisions.
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Ina 2009 memorandum on scientific integrity, President Barack Obama
explained, “The public must be able to trust the science and scientific pro-
cess informing public policy decisions.”®” He was absolutely right.®® However,
the federal government must take action to make that trust happen.

The following policy recommendations address how to create public
trust in the science used by the government. They also identify solutions to
promote transparency® so that Americans can have confidence that envi-
ronmental policy developed by agencies reflects sound decision-making,
not political and ideological preferences.

Policymakers should:

Make the Underlying Science Available to the Public. When federal
agencies develop regulations or disseminate information, they should provide
the public the necessary information, including data and models, to evaluate
the science that has been used. A Bipartisan Policy Center report recommended
that “federal agencies, universities and journals should encourage or require
on-line publication of the methods and data underlying published scientific
studies.””® In 2013, the Administrative Conference of the United States adopted

“Administrative Conference Recommendation 2013-13,”°! which states:

To the extent practicable and in compliance with applicable legal restrictions,
privileges, protections, and authorities, agencies should seek to provide
disclosure of data underlying scientific research, including both privately and
federally funded research being considered by the agencies.??

The need for transparency is even more important due to the many con-
cerns that exist with peer review. In 2015, Richard Horton, editor of The
Lancet, asserted that “much of the scientific literature, perhaps half, may
simply be untrue.””® A 2016 Nature survey found that “more than 70% of
researchers have tried and failed to reproduce another scientist’s experi-
ments, and more than half have failed to reproduce their own experiments.”**
(Emphasis added.)

The EPA is currently trying to address these scientific transparency
problems, proposing a rule in 2018 to address the issue®® and publishing a
supplemental notice to the rule in 2020.°° Many critics of these transpar-
ency efforts have articulated general support for transparency but then
criticized these efforts by pointing to privacy, confidentiality, and confiden-
tial business information concerns. To the extent that there are legitimate
concerns regarding these issues, appropriate and narrow steps should be
taken, but this is hardly a justification for not moving forward with promot-
ing transparency. The EPA should finalize its science transparency rule.
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In the supplemental notice, the EPA tried to determine how to deal with
studies when underlying data and models are unavailable. When there are
genuine privacy, confidentiality, and confidential business information
concerns, the EPA should not exclude studies, but give less weight to the
studies when underlying information is unavailable. When there are no
genuine concerns, the EPA should exclude the studies. Objective criteria
should be developed to determine when there is no genuine concern. For
example, if the authors of a study simply do not want to provide the under-
lying information, that is not a genuine concern.

These transparency efforts should not be limited to the EPA. Congress
should pass scientific transparency legislation that covers agencies across
the government (including independent agencies), including those involved
in environmental policy.

Make No Assumptions About the Accuracy of the Linear
No-Threshold (LNT) Model. The LNT model, used in environmental
policy and across the federal government, assumes that there is no safe
level of exposure to a chemical or other alleged hazard. In other words, if a
chemical is harmful at a high exposure then the chemical is assumed to also
be harmful at alow or null level. The Heritage Foundation’s Environmental
Policy Guide explains why the LNT assumption is inaccurate: “There are
always thresholds at which any chemical can pose a health risk, and smaller
exposures at which toxic effects do not exist. In many cases, very low expo-
sures may actually produce benefits.”?’

Inanarticle onthe LNT model and radiation in the peer-reviewed journal
Dose-Response, John Cardarelli and Brant Ulsh make a very important point:

The current [EPA] policy takes the position that the LNT model is accurate
unless “compelling evidence to the contrary” is presented. This approach is in-
cluded in the agency’s guidelines that direct the use of the LNT even if the sci-
entific evidence cannot substantiate that conclusion. This is a circular argument
that excludes the option of other alternative models from being considered.?®

Excessively conservative standards have increased cost and complexity
of reasonable, healthy activities for little or no public health and safety
benefit. When government overstates risk, it is not protecting the public
and in fact can encourage decisions that are harmful to both people and
the environment.”” There should be no sweeping assumptions about the
LNT model, or for that matter, any alternative models. Instead, the federal
government should have to establish the accuracy of using the LNT model
or another model.
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Prohibit Agencies from Giving Up Discretionary Authority and
Eliminating Procedural Safeguards Through “Sue and Settle.” In
general, sue and settle refers to a party suing, and then settling with, the
government in order to compel the government to take action allegedly
required by law.'°° Sue and settle is especially prevalent in environmental
policy due to the numerous citizen-suit provisions that exist in federal
environmental statutes. On the surface, sue and settle may sound innocent,
but in practice it can enable outside groups to effectively set agency policy
priorities and influence agency policy agendas. The settlement process
can result in behind-the-scenes policymaking, where a small number of
special interests can obtain the federal government’s agreement to pro-
pose actions favored by those interests. This lessens the value of public
participation in the rulemaking process, as the agency’s policy direction is
already established.

Many sue-and-settle lawsuits are referred to as deadline suits, because
the agencies are being sued after they failed to meet mandatory statutory
deadlines. These types of lawsuits can lead to abuse because the government
can agree to rush rulemaking processes and avoid the usual procedural safe-
guards that otherwise would exist.

Even more troubling than deadline suits are lawsuits in which agencies
allow special interests to use the sue-and-settle process to dictate substan-
tive policy proposals by the agencies.!” The process for the proposed 2020
National Pollutant Discharge Elimination System multi-sector general
permit (MSGP) for storm water discharges associated with industrial activ-
ity provides a current example of this problem.'°? The EPA has proposed
to exclude from eligibility, under the general permit, industrial facilities
that seal or reseal pavement using refined-coal tar-based sealcoat (RTS). In
2015, the EPA expressly rejected a RTS exclusion for the 2015 general per-
mit.'*® Yet, just ayear later, the EPA entered into a settlement agreement'**
with numerous environmental groups and intervenors, resolving a chal-
lenge to the 2015 general permit that completely reversed the EPA’s policy
direction on RTS.

The EPA used this settlement as a way to mandate that the agency
make the substantive policy decision desired by the outside organizations
to propose the RTS exclusion in the 2020 general permit. The EPA did in
fact propose this exclusion. The settlement made it far more likely that
the exclusion would be included in the final permit. After the settlement,
petitioners issued a press release commending the EPA “for taking the
first federal measures to restrict the use of coal tar sealants in the United
States.”'% The EPA appears to think the restriction is a fait accompli. Instead
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of the EPA deciding for itself whether to propose the exclusion, the agency
is required to work backwards to justify its current proposal because it was
mandated to be included in the proposed 2020 general permit.

Congress should prohibit federal agencies, including environmental
agencies, from entering into any settlements that would rush the time nec-
essary to promulgate a rule or otherwise avoid procedural safeguards in the
rulemaking process. More important, Congress should prohibit agencies
from agreeing to anything beyond meeting procedural statutory mandates;
agencies in no way should agree to make substantive discretionary decisions,
including what the agencies will propose in future rulemakings.

Strengthen the Information Quality Act Through Clear Require-
ments and Judicial Review. The Information Quality Act (IQA), enacted
in 2000, is a federal law that directs the Office of Management and Budget
(OMB) to develop government-wide guidelines to improve the accuracy of
federally disseminated information.!°® In addition, the IQA requires that
procedures are in place to allow affected parties to seek and obtain correc-
tion of erroneous information. This law has the potential to significantly
improve the quality of federal-government-disseminated information
(such as scientific reports) and the regulations that are informed by this
information.'*”

The law has not lived up to this potential because, as implemented, there
are insufficiently clear requirements imposed on agencies and insufficient
means to enforce the law. The OMB has developed two primary documents
regarding IQA implementation: the 2002 OMB guidelines!®® and OMB’s

“Final Information Quality Bulletin for Peer Review.”'** While these docu-
ments do provide useful guidance to agencies, much of the information is
guidance or suggested practices rather than requirements. Even many of
the requirements allow agencies to have so much discretion that they are
difficult to enforce. This agency discretion has helped some courts to use
it as the basis for denying judicial review under the Administrative Pro-
cedure Act. However, there are still plenty of requirements in these OMB
documents that courts can, and should be, enforcing.

In order for the IQA to reach its potential and improve the quality of
federal-government-disseminated information, including information
that affects environmental policy, the OMB should revise both its guide-
lines and Information Quality Bulletin. The OMB needs to create far more
non-discretionary requirements and ensure that agencies do not have any
wiggle room to deny the correction of erroneous information. Congress
also needs to clarify that there is judicial review of IQA actions under the
Administrative Procedure Act.
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Take Steps to Stop the Conflation of Policy and Science. Sound
science is vital to informing environmental policy. However, science itself
does not answer environmental policy questions. Science provides answers
to objective questions, without making value judgments. Policy decisions,
though, require value judgments and subjective decision-making,.

Too often, though, science is conflated with policy (or law or ideology).
For example, the EPA’s Science Advisory Board (SAB) recently went off
mission when it tried to answer what the legal term “waters of the United
States” should mean."® The SAB does not exist so that the EPA can learn
the legal opinion of scientists.

The EPA and other agencies should make it very clear that scientific
advisory boards are supposed to be focused on science alone, seeking only
to answer objective questions. They should also avoid putting experts on
panels that answer questions unrelated to their expertise (such as econo-
mists answering biology questions). Congress should adjust the missions
of any scientific panels that could have responsibilities beyond the science.
Further, Congress should change procedures, such as with the ESA listing
process, which are supposed to be about the science alone, but in reality are
impossible to separate from policy considerations.

Conclusion

The nation’s environment should be treated as a priority, recognizing that
other priorities, such as a flourishing economy, help to improve environ-
mental outcomes. To have the most success in protecting the environment,
there must be a collaborative process that respects all the actors who can
help to achieve desired environmental outcomes. This means respecting
private property owners and the states, instead of viewing them as obstacles
that the federal government must overcome. Many of the recommendations
in this Backgrounder highlight the need for this collaboration and a shift
away from one-size-fits-all approaches.

Another common thread among the recommendations is the focus on
the processes by which environmental success should be achieved. These
processes, such as increasing congressional accountability and promoting
transparency in science, do not lead to specific policy outcomes. Instead,
they are a way to ensure that when the federal government does make envi-
ronmental policy decisions, these decisions are thoughtfully considered
and deserving of the public’s trust.

Congress and the Administration should be proactive in pursuing the
listed recommendations in this Backgrounder. In addition to improving



BACKGROUNDER | No. 3555 NOVEMBER 2, 2020 | 21
heritage.org

collaboration and policy processes, the recommendations reflect a commit-
ment to achieving tangible environmental improvements while at all times

taking into account the best interests of all Americans. The United States

does not have to choose between economic growth, individual freedom,
federalism, and a clean environment. Policymakers should reject recom-
mendations that force such a choice, and embrace those policies that view

them as interrelated and integral to each other.

Daren Bakst is Senior Research Fellow for Agricultural Policy in the Thomas A. Roe
Institute for Economic Policy Studies, of the Institute for Economic Freedom, at The
Heritage Foundation. Katie Tubb is Senior Policy Analyst for Energy and the Environment
in the Roe Institute.
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