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The Biden Administration is pushing an aggressive regulatory agenda 
that is vastly increasing the influence and power of the federal gov-
ernment. Legislators should be proactive in pushing back against this 

extreme regulatory agenda and provide the necessary oversight that Congress 
is expected to provide. This involves knowing which regulations are coming. 
This Special Report is intended to help with this challenge by identifying some 
of the most important and problematic regulations that are in the pipeline—
that is, they have not yet been proposed, but are expected soon. This unique 
angle should help to focus much-needed attention on expected regulations 
earlier than otherwise would be the case and assist Congress in its critical 
oversight role over federal agencies.

There is a constant barrage of federal regulations that affect the lives of 
all Americans. As Congress continues to delegate significant power to fed-
eral agencies, this barrage will not abate anytime soon. Even for regulatory 
experts, keeping track of important regulations is a major challenge.

This Special Report is intended to help with this challenge 
by identifying some of the most important regulations that are 
in the pipeline and providing some perspective on these regula-
tions.1 While existing proposed regulations and recently finalized 
regulations are very important, the purpose and focus of this report 
is on regulations that are expected to be proposed in the near future.2 
This unique angle should help to focus much-needed attention on regula-
tions earlier than otherwise would be the case, and assist Congress in its 
critical oversight role over federal agencies. By having this one-stop source 
on many important upcoming regulations, from labor to environmental 
regulations, legislators can be in a better position to get ahead of potential 
regulatory actions.

37 Biden Administration 
Regulations in the Pipeline that 
Americans Should Know About
Edited by Daren Bakst
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Following are 37 expected regulations, divided into five categories: (1) 
education regulation, (2) energy and environmental regulation, (3) finan-
cial regulation, (4) labor and housing regulation, and (5) miscellaneous 
regulations. There are common problems with these regulations, from cen-
tralizing power among federal bureaucrats and restricting personal freedom 
to imposing significant costs with likely few or no benefits. Unfortunately, 
this list is only a sample of many expected problematic federal regulations.

Education Regulation

Many higher education–related regulations are on the horizon. These 
Biden Administration regulations, among other things, would incentivize 
borrowers to take on financial risks that they otherwise would not take, forc-
ing taxpayers to bear the brunt of the costs when those risks do not pay off, 
such as through bailouts. The last regulation in this section (No. 8, “Title IX 
Sex-Discrimination Rules”) is deserving of special attention. It is the likely 
rejection of the Trump Administration’s efforts to eliminate kangaroo courts 
on college campuses and to ensure that innocent students are not punished. 
The following are some of the expected important education-related 
regulations:

1. Amendments to Student-Loan-Cancellation Authorities.3 The 
Department of Education plans to amend regulations to increase borrower 
eligibility and allegedly improve the application process for those seeking 
debt relief for federal student loans. This includes cancelling student loans 
for borrowers who meet certain criteria for which the Department of Edu-
cation currently has some authority to forgive, such as when a borrower 
becomes permanently disabled, attends a school that shuts down, or is 
misled to think he qualifies for a loan. According to the “Unified Agenda,” 
a proposed rule is planned for June 2022 following a negotiated rulemaking 
process that began on October 4, 2021.4

Analysis. The Biden Administration is using every avenue to forgive as 
many federal student loans as possible. Under U.S. Secretary of Education 
Miguel Cardona, the Department of Education has already made taxpayers 
bail out millions of dollars of student debt held by students with disabili-
ties and students who attended ITT Technical Institute at the time of its 
closing.5 With this proposal, Secretary Cardona is making it clear that the 
Department of Education will try to expand the channels through which 
they currently have authority to cancel federal student loan debt.

Expanding the number of people who qualify for federal-student-loan 
forgiveness is a gift to the relatively wealthy, as “the top fifth of households 
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holds $3 in student loans for every $1 held by the bottom fifth.”6 Loan for-
giveness also creates a moral hazard problem.7 Future borrowers will be 
more likely to pursue an expensive college degree with riskier or fewer job 
prospects with expectations of another bailout by taxpayers in the future if 
it does not work out. Lastly, all efforts to forgive student loans fail to address 
the cause of tuition inflation, which is the massive subsidization of student 
loans to begin with.

2. Reinstatement of “Gainful Employment.”8 The Department of 
Education is planning to reinstate an Obama-era regulation known as 

“gainful employment” that requires “any non-degree program offered by 
non-profit or public institutions and all educational programs offered at 
for-profit institutions” (emphasis added) to prepare its students for gainful 
employment in order for these programs to participate in Title IV stu-
dent-assistance programs.9 After negotiated rulemaking, a proposed rule 
is supposed to be published in July 2022.

Analysis. In 2014, the Obama Administration finalized the gain-
ful-employment regulations.10 Eligibility for Title IV federal funding was 
dependent on the reported debt-to-earnings ratio of students at each insti-
tution. These regulations were repealed by former Education Secretary 
Betsy DeVos in 2018.

The gainful-employment rule is one of many Biden Administration 
agenda items that unfairly targets for-profit institutions of higher edu-
cation. The gainful-employment rule should be opposed as the federal 
government should not pick winners and losers, particularly based on tax 
status. Also, while the goals of increasing transparency and holding colleges 
and universities accountable to their customers are laudable, this rule is 
but a Band-Aid for the massive problems caused by federal subsidies in 
higher education to begin with. Federal subsidies and regulations in higher 
education must be phased out. A free market for higher education would 
provide adequate transparency.

3. Amendments to the 90/10 Rule.11 The Department of Education is 
planning to make amendments to the Student Assistance General Provi-
sions of the Higher Education Act, connected to the 90/10 rule. Congress 
enacted the 90/10 rule in 1992 (initially as the 85/15 rule, and changed to 
90/10 in 1998) with the goal of reducing fraud and abuse of federal financial 
aid funds at for-profit institutions of higher education.12 Prior to changes 
made in the American Rescue Plan in 2021, the 90/10 rule required for-
profit institutions of higher education to receive at least 10 percent of 
their revenue from non–Title IV sources.13 In other words, no more than 
90 percent of a for-profit institution’s revenue could come from federally 
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subsidized student loans, grants, and financial aid. However, a provision of 
the 90/10 rule allowed for-profit institutions to count GI Bill and Depart-
ment of Defense (DOD) tuition assistance—earned benefits afforded to 
service members—toward the 10 percent of non–Title IV funds.14

In 2021, the American Rescue Plan changed the language in the Higher 
Education Act so that the 90/10 rule now requires for-profit institutions to 
receive at least 10 percent of their revenue from “sources other than federal 
education assistance funds” and no longer “sources other than Title IV.”15 
The Department of Education will use the negotiated rulemaking process 
to interpret the definition of “federal education assistance funds,” which 
will most likely no longer include earned service member benefits counting 
toward the 10 percent of funding designated as non-federal assistance.

Analysis. As a result of the service member provision, for-profit colleges 
and universities accepted a relatively large share of veterans compared 
to nonprofit institutions according to the Congressional Budget Office.16 
While some advocacy groups claim that veterans are being targeted by for-
profit institutions and are misled into working toward a degree with little 
value, others warn against making changes to the 90/10 rule, predicting 
that almost 90,000 veterans could be “barred from attending the schools 
they choose.”17

The new language, “federal education assistance funds,” introduced by 
Congress is deliberately vague. Many speculate that the Department of 
Education will ensure that the definition includes GI Bill and DOD tuition 
assistance funds.18 The summary of the American Rescue Plan also states 
that the change “modifies the so-called 90/10 rule to require for-profit IHEs 
[institutions of higher education] to include all forms of federal education 
aid in the revenue calculation for federal student-aid program eligibility.”19 
This is not a new priority for the Left as, President Barack Obama’s fiscal 
year (FY) 2017 budget recommendations included eliminating the veter-
ans provision.20

Counting earned military benefits as federal assistance will likely make 
it more difficult for those who serve the country to pursue opportunities 
of higher education. Eighty-five percent of active-duty service members 
who use DOD tuition assistance take some online courses, and for-profit 
institutions tend to provide more flexible options, such as online learning.21 
Counting these earned benefits in the 90/10 rule could be devastating for 
higher-education access for service members, who could be dropped by 
schools to avoid the school’s 90/10 limit.22 Moreover, there is no evidence 
that the 90/10 rule is successful at increasing institutional financial respon-
sibility or educational outcomes.
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4. Expansion of Public Service Loan Forgiveness (PSLF).23 In keep-
ing with President Biden’s promise to prioritize student debt relief, the 
Department of Education announced that key programs governing student 
loan repayment and forgiveness are in the process of being overhauled 
through the regulatory process to provide further federal subsidies for 
borrowers, including PSLF.24

Analysis. PSLF is a program that forgives the student debt of full-time 
employees of the government or eligible nonprofit organizations with Direct 
Loans who have made 120 qualifying monthly payments under an income-
based repayment plan.25 For borrowers, this means that after 10 years of 
meeting monthly payments while working full-time, any outstanding bal-
ance is to be paid by taxpayers.26 The current PSLF eligibility requirements 
have been a longtime object of ire for Democrats, who argue that the ben-
efits are not generous enough.27

Changes under President Biden’s Department of Education will likely 
allow more, or all types of, federal student loans and repayment plans to 
qualify for the program.28 President Biden has also called for partial forgive-
ness to occur annually during the 10-year repayment window, a change from 
the complete forgiveness now only offered after 120 payments are made. 
Other advocacy groups have lobbied the Administration to automatically 
forgive the loans of any borrowers who have been in public service for 10 
years.29 Each of those potential reforms would provide more immediate 
forgiveness for a larger pool of borrowers, distorting incentives in the col-
lege market.30 Providing an easy escape to debt would reduce the perceived 
risk of taking on student loans, making students more willing to take on 
increased debt while enabling colleges to raise prices.31 While the students 
who go to work in the public sector might welcome taxpayers assuming 
the debt they agreed to repay, students seeking private-sector jobs would 
receive no such help. More important, taxpayers who did not attend col-
lege (perhaps to avoid debt) would be forced to assume the debt of their 
college-going counterparts.

5. Extension of Income Contingent Repayment (ICR) to Bor-
rowers.32 The Department of Education is planning new regulations for 
ICR plans for federal student loans. Four separate repayment programs exist 
under the ICR umbrella, each with different forgiveness options and meth-
ods of calculating monthly payments.33 The Department of Education 
announced that the plans are in a process of negotiated rulemaking, a delib-
erative back-and-forth process which could take years to complete.34

Analysis. Today, 8.6 million federal borrowers are enrolled in ICR 
programs accounting for almost half of the $1.4 trillion of Department of 
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Education–serviced balances.35 The program determines an individually tai-
lored monthly payment based on factors including the borrower’s income, 
family size, and total obligations.36 Depending on the plan, payments can be 
between 10 percent and 20 percent of a borrower’s discretionary income with 
forgiveness of the remaining balance after 20 years to 25 years.37 If a bor-
rower’s income is low enough, monthly payments can even be $0.

The Biden Department of Education has made clear that its goal is 
to reduce the debt burden of borrowers. During his 2020 presidential 
campaign, candidate Biden advocated a new repayment plan featuring pay-
ments set at just 5 percent of a borrower’s discretionary income (a move 
that would slash payments by 50 percent for many borrowers), expanding 
formulas to take living expenses into account, and exempting ICR loan for-
giveness from taxation. Currently, the amount forgiven represents taxable 
income.38 Expanding relief to borrowers has destructive implications for 
students and taxpayers. Reducing the risk and cost for students associated 
with college debt by shifting the burden to taxpayers distorts incentives 
and enables colleges to further raise prices.39 It also puts degreeless tax-
payers on the hook for the debt of current and future students, while 
graduates who have already paid their debts are made to subsidize others’ 
obligations.

6. Amendments to Borrower Defense to Repayment (DTR) 
Rules.40 The Department of Education is planning to amend the borrower 
defense rules. The new rules could change which actions or omissions by 
a school count as fraud under the program, re-examine consequences for 
borrowers and institutions, and review the use of class-action lawsuits and 
arbitration agreements in borrower defense claims. The latter is likely a 
reference to a lawsuit filed against the Trump Administration’s implemen-
tation of borrower defense rules. A proposed rule is planned for April 2022, 
after a negotiated rulemaking process.41

Analysis. Borrower DTR allows borrowers defrauded by their schools to 
have outstanding federal student debt cancelled.42 The program was formal-
ized under the Obama Administration. After then-Secretary of Education 
Arne Duncan unilaterally closed several large for-profit colleges by stripping 
them of federal funds, the Department of Education decided to forgive the 
federal loans of tens of thousands of affected students, amounting to hun-
dreds of millions of dollars.43 The Trump Administration rewrote the rules, 
increasing the burden of proof to require borrowers to show financial harm 
as a result of their college knowingly making deceptive or false claims.44 In 
some cases, the schools were made liable for loans that had to be forgiven 
by the government.45
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In line with other reforms proposed by the Biden Administration designed 
to provide back-door student-loan forgiveness, the Administration’s rewrit-
ing of borrower defense rules could return to a more lenient standard of 
proof and serve as an additional vehicle for forgiveness.

7. Reinstitution of Pell Grants for Prison Education Programs.46 Fol-
lowing Congress’s reinstatement of Pell Grant eligibility for incarcerated 
students in December 2020 as part of the Consolidated Appropriations 
Act, the Department of Education is planning forthcoming rules to guide 
colleges and prisons in creating prison-education programs that would be 
eligible for Pell Grant funding.47

Analysis. For the first time in 26 years, incarcerated Americans are again 
eligible for Pell Grants to finance prison-education programs offered in 
partnership with colleges.

While the body of research on the topic suggests that prison educa-
tion may reduce recidivism rates, there remains what researchers have 
called a “black box”  of questions about which types of programs are 
effective.48 Despite a five-year pilot program known as Second Chance 
Pell, some associations between variables, such as curriculum type, length 
of program, and quality, have yet to be thoroughly studied.49 It is important 
that the Department of Education focus on programs that have shown to be 
effective in addressing recidivism and not lose sight of this goal, such as by 
seeking to promote “equity” in higher education through these programs.50

Further, if college programs in prisons are truly cost-effective, states 
should invest in programs with their own budgets. State prison systems 
are not an issue that is relevant to the federal government. Also, given that 
there is research suggesting that school choice is effective at reducing crime, 
states should pass private-school-choice programs for K–12 students.51

8. Amendments to Title IX Sex-Discrimination Rules.52 In line with 
Executive Orders 13988 and 14021 issued by President Biden, the Depart-
ment of Education is planning to amend the regulations implementing Title 
IX of the Education Amendments of 1972. The Department of Education 
plans to conduct a review of “all existing regulations, orders, guidance 
documents, policies, and any other similar agency actions” that may be 
inconsistent with the Administration’s policy on sexual discrimination 
and harassment.53 Executive Order 14021 specifically names the final rule 
published in May 2020 under then-Secretary of Education Betsy DeVos to 
be the focus of the review.54 This executive order also advises that Secretary 
Cardona “consider suspending, revising, or rescinding” agency actions that 
are inconsistent with the Administration’s policy on sexual discrimination 
and harassment.
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Analysis. In the context of recent statements and actions by the Biden 
Administration and its Department of Education, it is likely that the 2020 
rule change under then-Secretary DeVos will be rescinded and replaced 
with Title IX rules that resemble those of the Obama era, including rules 
that result in a lower burden of proof and limits on due process in sexual 
assault cases on college campuses.55

The 2020 reforms narrowed the definition of sexual harassment and 
removed Obama Administration rules to regulate college adjudication of 
sexual assault claims.56 The Obama-era rules, as outlined in a 2011 Dear 
Colleague Letter, required schools to complete investigations within two 
months and use the “preponderance of evidence” standard of proof in its 
hearings, under which a hearing officer must be convinced that the chances 
of the claim being true are greater than 50 percent.57 The Obama Adminis-
tration also urged schools to ensure that a “single investigator…determine 
guilt and innocence” in sexual assault cases while at the same time pres-
suring schools against the use of live hearings and cross-examination.58 
These rules eroded the due-process protections and standards of criminal 
procedure such that hundreds of falsely accused students were punished by 
campus adjudication boards.59 Under the Biden Department of Education, 
these kangaroo courts will likely return.

Moreover, on the campaign trail in May 2020, candidate Biden assured 
the public that he would bring a “quick end” to the DeVos regulatory 
changes. On October 20, 2021, the Senate confirmed President Biden’s 
nominee Catherine Lhamon as the next Assistant Secretary for Civil Rights 
in the Office for Civil Rights at the Department of Education, the same post 
she held in the Obama Administration.60

Due process is fundamental to the rule of law and a just society, and stu-
dents must receive its full protection. Rolling back the protections resulting 
from the 2020 rewriting of the Title IX regulations will undermine pro-
cedures for fair adjudication while failing to prevent sexual violence, and 
likely punishing more innocent students.

Energy and Environmental Regulation

The Biden Administration is pursuing aggressive energy and environ-
mental regulations to undo the policies of the previous Administration, 
implement heavy-handed federal intervention, and advance its climate 
agenda. These regulations include numerous obstacles for the develop-
ment and use of conventional fuels and products, the reversal of critical 
regulatory reforms to improve the implementation of the Endangered 
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Species Act (ESA), and the likely use of the Clean Water Act (CWA) to reg-
ulate almost every “water” imaginable—all with little or no environmental 
benefit, while imposing great cost on Americans. One notable exception to 
this regulatory overreach is the Nuclear Regulatory Commission’s (NRC’s) 
efforts to streamline environmental reviews for nuclear power reactors. 
The following are some of the expected important energy and environmen-
tal regulations:

9. Energy-Efficiency Mandates for Household and Commercial 
Appliances. The Department of Energy (DOE) is considering a swath of 
new and likely more stringent energy-efficiency standards for household 
appliances. These include standards for refrigerators and freezers, kitchen 
cooking ranges and ovens, washing machines and dryers, water heaters, 
light bulbs, ceiling fans and ceiling fan lights, dehumidifiers, mobile homes, 
dishwashers, microwaves, and furnaces.61 The DOE is also proposing to 
review test procedures for these and other appliances (such as televisions, 
showerheads, and air conditioners) to determine future certification, com-
pliance, and enforcement of standards.

Analysis. Congress has delegated significant power over Americans’ 
choices in household appliances to the DOE,62 and extended considerable 
DOE discretion to determine whether more stringent standards are ener-
gy-saving, technologically feasible, and economically justifiable. Nowhere 
does the law direct the DOE to take greenhouse gas emissions into con-
sideration. However, President Biden has included energy efficiency and 
energy-efficiency standards as part of his climate policy,63 with the likeli-
hood that the DOE will make standards more stringent. The DOE requested 
FY 2022 funds to increase employment for appliance-standards develop-
ment and to support “its contribution to achieving net-zero emissions, 
economy-wide, by no later than 2050 through its statutory responsibilities 
associated with appliance standards and assessment of energy savings from 
model building codes.”64 Accordingly, as done in previous versions of these 
standards under the Obama Administration,65 the DOE under President 
Biden is very likely to use the “social cost of carbon” in its regulatory impact 
analyses to inflate the estimated benefits of stricter regulations by billions 
of dollars. The social cost of carbon is an unreliable metric approximat-
ing the economic damage that one ton of carbon dioxide emitted today 
will cause over the next 300 years and is unfit for regulatory analysis and 
policymaking.66

Many consumers value energy-efficient options and factor energy effi-
ciency into their decision-making. However, efficiency regulations generally 
increase the up-front costs of appliances despite claims of consumer savings 
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over time—a problem that is further obfuscated by using the social cost of 
carbon in regulatory analysis. The costs and benefits of energy-efficiency 
standards vary widely depending on income, and these standards particu-
larly burden low-income Americans with billions of dollars in costs.67 The 
regulations also offer little or no environmental benefits for the additional 
costs that consumers incur, and remove consumer choices by prioritizing 
the DOE’s definition of energy efficiency over preferences that customers 
and businesses may have, such as safety, size, convenience, or durability.68 
Free-market competition inherently drives innovation and efficiency to 
meet customer needs with affordable energy options.

10. Repeated Environmental Review of Oil and Gas Leasing in 
Alaska. President Biden’s executive order on “Protecting Public Health 
and the Environment and Restoring Science to Tackle the Climate Crisis” 
requires the Department of the Interior (DOI) to stop all activities related to 
the Coastal Plain Oil and Gas Leasing program, and to conduct a new environ-
mental review of these activities under the National Environmental Policy 
Act (NEPA).69 The Coastal Plain (1002 Area) consists of 1.6 million acres in 
the 19.3-million-acre Arctic National Wildlife Reserve. Interior Secretary 
Deb Haaland rescinded secretarial orders from the previous Administration 
to prepare and conduct lease sales,70 and directed that agencies within the 
DOI “shall not take any action to authorize any aspect of the Program, includ-
ing, but not limited to, any leasing, exploration, development, production, 
or transportation, and shall not process any pending or future applications 
for such activities.”71 The Bureau of Land Management (BLM) published a 
notice of intent to prepare a supplemental environmental impact statement 
for an oil and gas leasing program in the 1002 Area, including “impacts from 
greenhouse gas emissions from any Leasing Program.”72

Analysis. The BLM’s notice lays out a regulatory schedule that would 
likely carry into spring 2023.73 While the delay will certainly have negative 
economic effects on the state of Alaska,74 perhaps a greater concern is the 
Administration’s frustration of the clear intent and directive of Congress. 
The Alaska National Interest Lands Conservation Act of 1980 clearly envi-
sions the potential of the 1002 Area for energy exploration and production 
and retained congressional authority to determine energy production there. 
In 2017, Congress required the DOI to “establish and administer a com-
petitive oil and gas program for the leasing, development, production, and 
transportation of oil and gas in and from the Coastal Plain.”75 In addition 
to cutting off revenues to Alaska and the federal government through lease 
payments, the Biden Administration’s actions diminish confidence in the 
rule of law, abusing the NEPA process to thwart Congress’ directions to 
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allow activities that Congress has deemed consistent with the welfare of 
Americans and environmental stewardship. It further ignores the expressed 
interests of Alaskans through their elected state and federal representatives, 
which is critical to successful management of public land.76

11. Review of Coal-Leasing Program. The BLM has initiated a pro-
grammatic review of the DOI’s programs for coal production on federal 
lands. The review of the DOI’s coal-leasing program includes how to 
improve competition and fair market return to taxpayers; measuring cli-
mate impacts of federal coal “production, transportation, and combustion”; 
whether actual or projected exports should be considered; how the program 
meets U.S. energy needs; and how the BLM might implement a “budget” 
for coal-leasing acreage, among other issues.77 President Biden has also 
directed the DOI to reconsider royalty rates for coal production on federal 
lands and incorporate climate costs.78 The review will likely result in several 
rulemakings overhauling the DOI’s coal-leasing-program requirements and 
land-management plans to conform to the Administration’s climate agenda. 
According to the BLM, 42 percent of coal production in the U.S. takes place 
on federal lands in 11 states, though primarily in Montana and Wyoming.79

Analysis. Coal exploration and production are legal activities in the 
United States. While the DOI has not stated that it will ban coal produc-
tion on federal lands, the Biden Administration’s climate policies to date do 
not inspire confidence, and the Administration has not approved a single 
new coal-lease sale. President Biden has stated that “it is the policy of my 
Administration to lead the Nation’s effort to combat the climate crisis by 
example—specifically, by aligning the management of…public lands and 
waters…to support robust climate action.”80

One way this policy may be executed is through the BLM’s use of the 
programmatic review to consider not just land-use planning, processes, and 
fees of a leasing program, but also potential consumers (for example, in the 
form of exports). This could set an unwise precedent for environmental and 
other reviews that could chill investment in the U.S. and add unnecessary 
regulatory review and agency discretion.81 Finally, the BLM’s review of the 
coal-leasing program is the latest pendulum swing between Administrations 
regarding access to coal on federal lands.82 Competing Administrations are 
interpreting their regulatory authority under the same environmental laws 
written by Congress to mean drastically different things. This executive 
branch’s “legislating” does not make for durable environmental policy, is 
costly, and is time-consuming. Congress, not the DOI, should be the gov-
erning body responsible for making fundamental changes to the goals for, 
and purposes of, federal lands.
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12. Review of Oil- and Gas-Leasing Program. Section 208 of Executive 
Order 14008 directed the Secretary of the Interior to pause oil-leasing and 
gas-leasing activities on federal lands and waters while it conducts “a com-
prehensive review and reconsideration of Federal oil and gas permitting and 
leasing practices.”83 The BLM and the Bureau of Ocean Energy Management 
(BOEM) immediately cancelled offshore and onshore lease sales.84 However 
in June, the U.S. District Court for the Western District of Louisiana issued 
a nationwide preliminary injunction prohibiting implementation of the 
leasing pause.85 While the BOEM has published notices to conduct several 
offshore lease sales, the BLM will not hold a single onshore lease sale in 
2021.86 Both agencies appear to be using the regulatory process to slow-walk 
compliance with the court order. For example, the BOEM is now revising 
an environmental impact statement of a lease sale off the coast of Alaska87 
and removed a commitment to review certain permit applications for oil 
and gas leases in the Gulf of Mexico within 75 days.88 Similarly, the BLM 
outlined a process to restart onshore lease sales with new scoping periods, 
new environmental reviews, and public comment periods, pushing lease 
sales into next year at the earliest.89

The same executive order also requires the DOI to reconsider royalty 
rates from oil and gas production on federal lands “or take other appropri-
ate action, to account for corresponding climate costs.”90 The DOI plans to 
initiate regulatory actions to adjust oil-leasing and gas-leasing processes, 
fees, rents, royalties, and bonding requirements on federal lands.91 Rele-
vant offices have already opened several regulatory reviews of information 
collections related to royalties, production, and lease holder requirements 
for oil and gas.92

Analysis. The DOI’s review and related regulatory activities are part of 
the Administration’s climate policy to halve greenhouse gas emissions by 
2030 and force a transition from conventional energy resources to renew-
able energy technologies and fuels on federal lands.93 DOI statements give 
reason to be concerned that the Administration will pursue a “master envi-
ronmental impact statement” of new and existing oil and gas leases under 
a sue-and-settle arrangement in which adequate environmental reviews 
meeting the requirements of NEPA must consider greenhouse gas emis-
sions and climate impacts.94

Even if the Administration does not pursue sweeping policy change, 
piecemeal efforts via regulatory actions on land-management plans, fees, 
royalties, bureaucratic requirements for oil and gas companies, and agency 
processes could add up to a functional moratorium on oil and gas produc-
tion on federal lands. Doing so would undermine rule of law and confidence 
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in land-management policy. Congress, not the DOI, should be the govern-
ing body responsible for making fundamental changes to the goals for, and 
purposes of, federal lands and waters. Oil and gas development on federal 
lands and waters is and can continue to be consistent with the welfare of 
Americans and environmental stewardship. Oil and gas production on 
federal lands and waters has also spurred positive economic activity and 
contributed billions of dollars to states and tribes, which share the conse-
quences of federal land management.95

13. Streamlined Environmental Reviews of Nuclear Power Reac-
tors. The NRC has initiated, or is preparing, several regulatory updates to 
its environmental review process for nuclear-reactor-licensing activities 
under NEPA. In particular, the NRC published a rulemaking plan in Decem-
ber 2020 to conduct a broad review and update of its NEPA implementation, 
which was last done in 1984.96 The NRC also initiated a related but more 
narrow advanced notice of proposed rulemaking to update and expand 
the set of licensing and regulatory activities that qualify for categorical 
exclusions in environmental reviews.97 Finally, the NRC is in the process 
of preparing a generic environmental impact statement (EIS) for advanced 
nuclear reactors.98 These rulemakings are scheduled to be finalized between 
2022 and 2024.99

Analysis. The NRC’s review and reform of its environmental review 
processes are promising developments in line with bipartisan congres-
sional direction for regulatory streamlining at the NRC, particularly as 
new reactor technologies are advancing. The NRC’s current approach to 
implementing NEPA requires the more extensive process of developing 
an EIS for most reactor-licensing activities, and the exceptions defined in 
NRC regulations are quite narrow.100 NEPA assessments have ballooned 
over the past several decades, as noted by Administrations of both parties, 
and impose excessive costs in human, financial, and time resources that 
have not yielded substantially improved environmental outcomes. For 
example, environmental reviews for nuclear reactor projects can now take 
as long as, or longer than, the NRC’s technical safety evaluation reviews.101 
In the case of the NRC’s EIS for the only reactors currently being built in 
the U.S.—Vogtle 3 and 4 in Georgia—the NEPA review included an eval-
uation of more than 10 different technologies other than nuclear power 
as “reasonable alternatives,” even though the reactors were to be sited on 
an existing, operating nuclear power facility. Flooding the review process 
with excessive review of alternatives wastes resources (for the NRC and 
the industry) and reduces transparency of any actual environmental and 
safety concerns.
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The environmental impacts of conventional nuclear reactors are well 
understood, and new advanced reactor technologies have significantly 
smaller environmental impacts on issues like land use and water use. The 
NRC should take a more surgical approach to NEPA compliance that relies 
on previous NEPA analysis and is more in line with the risk-informed, tech-
nology-neutral, performance-based approach that Congress is requiring for 
new regulation of advanced reactors under the Nuclear Energy Innovation 
and Modernization Act.102 Significant improvements can be made to NEPA 
reviews without compromising on environmental quality, and would allow 
more rational, efficient reviews that focus resources on pertinent safety 
and environmental issues, not on exhaustive compliance for little benefit 
to the public.

14. New Rule to Define “Waters of the United States” (WOTUS). 
The Environmental Protection Agency (EPA) and the Army Corps of Engi-
neers have stopped implementing the Trump Administration’s “Navigable 
Waters Protection Rule”103 that defined WOTUS under the Clean Water 
Act (CWA), and are in the process of proposing an interim definition that 
it claims “put[s] back into place the pre-2015 definition of ‘waters of the 
United States,’ updated to reflect consideration of Supreme Court deci-
sions.”104 This will be followed by a new rule that will redefine WOTUS.105 
The timing of a new proposed WOTUS definition rule is unclear.

Analysis. The WOTUS definition is critical because it defines which 
waters the EPA and Corps can regulate under the CWA. In the past, both 
agencies have tried to engage in federal power grabs, seeking to regulate 
almost every water imaginable. In fact, the U.S. Supreme Court twice struck 
down their broad view on what constitutes “waters of the United States.”106 
Instead of learning the lessons of the past, the Obama Administration issued 
its infamous Clean Water Rule that was so extreme that it regulated what 
most people would consider to be land.107

After getting rid of this rule, the Trump Administration finalized its new 
rule that provides much greater clarity for property owners. A new Biden 
Administration rule will likely be similar to the Obama rule, possibly even 
broader in scope. As a result, property owners, from farmers to homeowners 
to small business owners, will face greater prohibitions on their property 
use, including restrictions on ordinary business activities. According to the 
CWA, states are to play the primary role in addressing water pollution.108 
However, like the Obama rule, a new Biden rule will likely ignore the coop-
erative federalism envisioned in the CWA.

15. Regulations that Undermine Implementation of the Endan-
gered Species Act (ESA). The Trump Administration finalized numerous 
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rules to improve implementation of the ESA and species conservation. The 
Biden Administration’s Fish and Wildlife Service and National Marine 
Fisheries Service have announced that they will be rescinding or revising 
many of these regulations.109 These proposed actions will likely occur over 
the next two years.110

Analysis. Unfortunately, the ESA has been a failure. Since its enact-
ment in 1973, only about 3 percent of the species listed as threatened or 
endangered have been removed from the list due to recovery.111 This is unac-
ceptable, and while amending the ESA is necessary, the federal government 
has implemented the law in ways that have contributed to this failure.

To remedy this problem, the Trump Administration finalized important 
new regulations. These regulations, for example, properly treat threatened 
species and endangered species differently, consistent with the law, remove 
disincentives for property owners in helping to promote species conserva-
tion, and increase transparency so that the public can better understand 
the costs and benefits of the law.112 The Biden Administration has stated 
that it will be getting rid of or revising these regulations (any revisions will 
likely effectively gut these important changes). These expected regulatory 
actions will help to maintain the same failed policies that have hindered 
species conservation.

16. Harmful Changes to Section 401 Clean Water Act Certifica-
tion. In 2020, the Trump Administration’s EPA finalized a rule to address 
concerns regarding the Section 401 certification process under the CWA.113 
In June 2021, the Biden Administration’s EPA announced its intention to 
reconsider and revise the rule, “in accordance” with President Biden’s 
Executive Order 13990.114 On October 21, 2021, a federal district court in 
California vacated the Trump rule.115

Analysis. Section 401 of the CWA is an excellent example of cooperative 
federalism.  Through the Section 401 certification process, states have a 
way to ensure that state water quality is not harmed by federally permitted 
activities. However, some states have abused this process by using non-wa-
ter-quality issues to block critical projects, such as infrastructure projects. 
Section 401 is an important tool for states to use to protect water quality, 
not to veto projects for whatever reason they want.116 The Trump Adminis-
tration rule, among other things, requires states to focus on water-quality 
requirements only, and not use the process to achieve other state objectives, 
such as addressing climate change.117 A new Biden Administration rule will 
likely allow such abuses to occur, and will also undermine the important 
steps taken to improve and streamline the certification process.
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Financial Regulation

There is a very wide scope to the financial regulations that are in 
the pipeline. Of particular concern are Securities and Exchange Com-
mission (SEC) efforts that go well beyond the mission of the agency 
and would harm investors, not help them, such as policies on climate 
change or policies that require discrimination based on race or eth-
nicity. The regulations covered in this section also highlight federal 
intervention that can undermine innovation and hurt small businesses. 
The following are some of the expected important financial regulations:

17. Gamification Regulations. The SEC is considering rules118 regarding 
digital engagement tools used by brokerages including gamification, behav-
ioral prompts, predictive analytics, and differential (targeted) marketing. 
The agency has requested public comments to help educate it on the issues, 
but it has not yet proposed any rules.119

Analysis. Phone-app-based brokerages have grown quickly to more than 
one-quarter120 of all accounts. Their business hinges on two key features: 
commission-free trades and appealing interfaces that attract non-tradi-
tional investors. Relative to legacy brokerages that focus on the wealthy, 
online brokerages disproportionately serve those who are younger,121 of 
lower income,122 and non-white.123 These groups deserve similar access to 
investing as the wealthy.

Some digital engagement methods utilize sounds, imagery, and other 
effects like those used in video games. Detractors warn that this “gamifica-
tion” preys on novice investors, enticing them to make imprudent financial 
decisions as they pursue the psychological rewards and adrenaline rush of 
engaging in trades. The State of Massachusetts threatened to ban one broker 
for, inter alia, confetti animations when buying a stock and for listing “most 
traded” or “most popular” stocks—commonly printed in financial newspa-
pers.124 SEC Chair Gary Gensler recently criticized gamification,125 putting 
firms using the method at risk of heightened disclosure requirement.126 
The SEC’s scrutiny is odd given that the most popular retirement strategy 
among the young is slickly marketed government-run lotteries127 that are 
designed to pay out less than the price of the ticket.128 The SEC should be 
encouraging products that increase financial sophistication  among those 
with modest incomes and education so they can build long-term financial 
security and build an ownership stake in the free-market system.

18. Regulation of Financial Indices. The SEC is considering seeking 
public comment on the role, and asset-management implications, of finan-
cial index and financial model providers.129
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Analysis. Passive investing now makes up over half130 of all publicly 
traded equity fund assets, meaning that index providers, such as Dow Jones 
and Standard and Poor’s, are taking business from traditional active fund 
managers who charge higher fees for, on average, lower returns.131 The new 
rule could regulate indices, including how they are constructed, which is 
often inherently subjective132 as the SEC itself recently stated in an edu-
cational bulletin on environmental, social, and governance (ESG) mutual 
funds and exchange-traded funds.133

Indices like the Dow Jones Industrial Average have long been a staple of 
financial news, and the industry is considered a publisher.134 After a recent 
SEC enforcement action against one index publisher, SEC Commissioner 
Hester M. Peirce expressed concern about possible “expansions of the 
securities laws to reach all manner of actors and conduct with even more 
tenuous connections to the offer and sale of securities,”135 and Chair Gensler 
is already receiving congressional pressure to step up regulation of social 
media speech.136 The SEC should not choose winners and losers, hobble 
competition and innovation,  impose its subjective biases on investment 
strategies, or restrict speech about financial markets.

19. Increased Scrutiny of Special Purpose Acquisition Companies 
(SPACs). The SEC is considering new regulations for SPACs.137 According 
to the Unified Agenda, the agency is planning to propose regulations in 
April 2022.138

Analysis. SPACs are a way for firms to go public that is much cheaper and 
faster139 than a traditional initial public offering (IPO), and that is open to 
regular non-accredited investors. This has led to SPAC’s characterization as 

“a poor man’s private equity.”140 SPACs have existed for decades but starting 
in 2019 the industry took off as a way for retail investors to access early stage 
start-ups, growing from $13 billion in 2019 to $105 billion in 2021141 before 
falling back after the SEC warned it could heighten scrutiny of SPACs.142

The number of public firms in America has been in rapid decline since 
the 1990s, in particular for start-ups and smaller firms.143 This decline can 
shut out regular non-accredited investors from investing in these busi-
nesses. The SEC should be making it easier for American companies to 
access public markets, and for middle-class American investors to invest 
in start-ups and smaller businesses. The proper role of the SEC is to require 
the disclosure of material facts to investors and to deter and punish fraud. 
The SEC yet again risks suppressing144 strategies that can broaden capital 
market participation.

20. Revision of Rules Governing Exempt Private Securities Offer-
ings. In the name of “investor protection,” the SEC is considering revising 
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the rules governing private exempt offerings by restricting access to private 
offerings to the very wealthy and taking additional steps to endanger the 
most important means of raising entrepreneurial capital in the United 
States. Specifically, the agency is considering “updating” (that is, raising) 
the financial thresholds in the accredited investor definition and imposing 
onerous information-reporting requirements on Regulation D offerings.145

Analysis. The Securities Act of 1933146 makes it generally illegal to 
sell securities unless the offering is registered with the SEC.147 Making a 
registered offering (often called “going public”) is a very expensive prop-
osition and well beyond the means of most small and start-up companies. 
In addition, the costs of complying with continuing disclosure and other 
obligations of being a registered public company are quite high.148

The Securities Act, however, exempts various securities and transactions 
from this requirement. Private offerings149 are the most important source 
of capital for American businesses, accounting for at least $2.9 trillion 
in raised capital annually.150 By comparison, registered (public) offerings 
raised less than half of that amount ($1.4 trillion).151 Regulation D is the 
most important means of raising private capital amounting to $1.5 trillion 
to $1.7 trillion annually from 2017 to 2019.152

Regulation D is lightly regulated and a tremendous success. The SEC 
adopted Regulation D in 1982 during the Reagan Administration.153 It is 
not an overstatement to say that the U.S. economy would be unrecognizable 
without Regulation D. Damaging Regulation D would harm the dynamism 
of the economy in incalculable ways and have an adverse impact on tens 
of millions of working men and women and consumers. Under Rule 506 
of Regulation D, a company may raise an unlimited amount of money and 
sell securities to an unlimited number of “accredited investors,” and up 
to 35 non-accredited but sophisticated investors. Under Regulation D, an 

“accredited investor” is, generally, either a financial institution or a natural 
person who has an income of more than $200,000 ($300,000 joint) or a 
residence-exclusive net worth of $1 million or more.154

Prior to the Trump Administration, progressives had pushed to adjust 
these thresholds for inflation since 1982.155 If that were done, the thresholds 
would be approximately $575,000 ($850,000 joint) and a residence-exclusive 
net worth of $2.8 million or more.156 The SEC currently estimates that only 
about 16 million households (13 percent of the total) qualify as accredited.157 
If progressives are successful in raising the thresholds, then the proportion of 
households that are accredited will be reduced to only 1 percent or 2 percent 
of the total. Companies are going public much later than in the past due to 
the regulatory burdens imposed on public companies, so those who invest 
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in private offerings generally receive a higher share of returns generated 
by successful entrepreneurial ventures than those who invest in relatively 
late-stage public companies. Reducing access to these offerings will harm 
investors who are not already wealthy. In addition, progressives are consid-
ering imposing more onerous requirements on Regulation D offerings.158 This 
will harm entrepreneurs seeking to raise capital and it will harm consumers 
and workers because the U.S. economy will become less dynamic.

21. New Rules for Corporate Board Diversity. The SEC is considering 
rules to “enhance” mandatory public company disclosures about the diver-
sity of board members and nominees.159 In August, the SEC approved the 
Nasdaq board diversity rule, which requires affirmative discrimination on 
the basis of race, ethnicity, sex, and sexual orientation.160 This rule provides 
an indication of the direction the SEC is likely to take.

Analysis. “Diversity” disclosure rules do not “protect investors” in any 
sense. They do not increase their returns or protect them from losses. They 
do not protect them from fraud or misrepresentation. They do not protect 
them from an unaccountable management or board of directors acting in 
its own interest or pursuing political or social objectives at the expense of 
investors. Neither do such rules further fair, orderly, and efficient markets, 
or facilitate capital formation. In short, they do nothing to further the mis-
sion of the SEC. The economics literature does not support the proposition 
that they enhance returns.161 This is not surprising since race, ethnicity, sex, 
and sexual orientation have nothing to do with competence.

Investors may require management and the board to implement board 
“diversity,” but when afforded the opportunity to do so, they generally do 
not.162 A very high percentage of the shareholder proposals submitted are 
submitted by government pension funds in their capacity as shareholders 
for political reasons.163

The Nasdaq board diversity rule approved by the SEC is racist and sexist 
in that it mandates that firms establish quotas and discriminate based 
on sex, skin color, ethnicity, and sexual orientation rather than making 
determinations based on individual achievement, talent, experience, and 
competence. It defines diversity entirely in terms of these immutable 
characteristics instead of the myriad of other kinds of diversity, such as 
a director’s achievement, expertise, experience, approach to business or 
business philosophy, educational background, socioeconomic background, 
ethical views, political views, integrity, or geographic location.164

22. Climate-Change-Disclosure Rules. The SEC is considering pro-
posing rule amendments “to enhance registrant disclosures regarding 
issuers’ climate-related risks and opportunities.”165



20 37 BIDEN ADMINISTRATION REGULATIONS IN THE PIPELINE  
THAT AMERICANS SHOULD KNOW ABOUT

 

Analysis. Climate-change-disclosure rules would impede the SEC’s 
important mission by consuming a large amount of scarce SEC resources 
that are better spent furthering its actual mission. The concept of mate-
riality has been described as the cornerstone of the disclosure system 
established by the federal securities laws. Disclosure of material cli-
mate-related information is already required under ordinary securities 
law principles and Regulation S-K. Mandatory “disclosure” of immate-
rial, highly uncertain, highly disputable information would obfuscate 
rather than inform.166 It will harm, rather than hurt, investors. SEC cli-
mate-change-disclosure requirements will also do little, and probably 
nothing, to affect the climate.

Climate models and climate science are highly uncertain.167 Economic 
modeling of climate-change effects is even more uncertain. The choice of 
discount rate is controversial and important. Estimates would need to be 
made of the cost of various aspects of climate change (such as sea-level rises 
and the impact on agriculture). Then, after making decisions about all of 
these extraordinarily complex, ambiguous, and uncertain issues, issuers 
would need to assess the likely impact of climate change on their specific 
business years into the future—a business that may by then bear little 
resemblance to the issuers’ existing business. Then, the SEC would need 
to assess the veracity of the issuers’ “disclosure” based on this speculative 
house of cards. The idea that all of this can be done in a way that will mean-
ingfully improve investors’ decision-making is not credible. The SEC has 
neither the expertise to assess climate models, nor the expertise to assess 
economic models purporting to project the economic impact of divergent 
and uncertain climate projections, nor the expertise or administrative abil-
ity to assess the veracity, or lack thereof, of issuer “disclosures” based on 
firm-specific speculation about the impact of climate change.168

The compliance costs, regulatory risk, and litigation costs imposed on 
issuers would be large and reduce investor returns. Climate-change-disclo-
sure requirements would further reduce the attractiveness of becoming a 
public company, harming ordinary investors and entrepreneurial capital 
formation. The imposition of such requirements would result in the cre-
ation of a new compliance ecosystem and pro-complexity lobby composed 
of the economists, accountants, attorneys, and compliance officers who live 
off the revised Regulation S-K.169

23. New Corporate Transparency Act Regulations. The Financial 
Crimes Enforcement Network (FinCEN) is expected to adopt regulations 
for implementing the beneficial-ownership reporting requirements under 
the Corporate Transparency Act (CTA).170



December 8, 2021 | 21SPECIAL REPORT | No. 250
heritage.org

 

Analysis. The CTA171 is aimed squarely at small businesses with fewer 
than 20 employees or a maximum of $5 million in gross receipts. Firms 
larger than this are exempt, as are firms in many well-connected lines of 
business, most of which are vastly more able to abuse the financial system 
than are the Main Street small businesses targeted by the CTA. It will affect 
approximately 11 million small firms and can be expected to impose costs 
exceeding $1 billion annually.172

FinCEN is tasked with implementing the beneficial ownership reporting 
requirements under the CTA. A beneficial owner may be thought of as the 
true, actual, or final owner, but that is not how the CTA defines it.173 FinCEN 
is used to dealing primarily with relatively large firms. It does not have a 
history of paying a great deal of attention to the costs it imposes on the 
private sector. This rulemaking needs to be different. In crafting the rules 
governing implementation of the CTA, it needs to take special care that the 
rules governing beneficial ownership reporting are simple to understand 
and simple to comply with.

FinCEN needs to do the hard work of writing the definition of benefi-
cial ownership in plain English in terms any normal small business owner 
can understand. It needs to provide examples. To fail to do so would be an 
abdication of FinCEN’s duty to administer this law responsibly. FinCEN 
needs to clearly define terms in the rulemaking and systematically avoid 
weasel words like “substantially,” “significantly,” and “effectively.” It needs 
to particularly focus on defining deeply ambiguous terms in the centrally 
important definition of “beneficial owner,” including “indirectly,” the 
phrase “arrangement, understanding, relationship, or otherwise,” “sub-
stantial control,” and “entity.”174

24. Amendments to the Anti–Money Laundering Program. FinCEN 
is considering amendments “to modernize the regulatory regime to address 
the evolving threats of illicit finance, and provide financial institutions with 
greater flexibility in the allocation of resources, resulting in the enhanced 
effectiveness and efficiency of anti-money laundering programs.”175

Analysis. Financial and personal privacy is a key component of life in 
a free society where individuals have a private sphere free of government 
involvement, surveillance, and control. The existing U.S. financial regulatory 
framework is not consistent with these ideas and often conflicts with basic 
economic freedoms. Individuals who engage in cash transactions of more 
than a nominal size trigger a complex set of reporting requirements that has 
essentially turned many companies into quasi-law-enforcement agencies.

The current Bank Secrecy Act/Anti–Money Laundering (BSA/AML) 
laws impose large costs on society and fail any reasonable cost–benefit 
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metric. BSA/AML costs are estimated to be between $4.8 billion and $8 
billion annually. Costs exceed $7 million per conviction. There is little 
or no evidence showing that the BSA/AML laws are a cost-effective law 
enforcement tool.176

Total regulatory costs do not increase linearly with size. There are 
massive regulatory-induced barriers to entry and economies of scale that 
adversely impact small businesses, entrepreneurship, innovation, and 
competition. The ever-increasing regulatory burden associated with AML 
requirements is a major contributing factor to the relentless decline in 
the number, profitability, and relative economic importance of small bro-
ker-dealers and community banks.

FinCEN should alleviate the burden of AML rules, not make the burden 
worse. FinCEN should engage in a rigorous and transparent evaluation 
of which AML rules are effective at identifying and prosecuting predicate 
crimes and which are not.

25. Returns of Information of Brokers in Virtual Currency Trans-
actions. This regulation will provide guidance under Internal Revenue 
Code section 6045 about the reporting obligations of brokers who effect the 
sale of virtual currency, and under section 6050W regarding the reporting 
obligations of brokers who are also third-party settlement organizations.177

Analysis. Under current law, digital assets (including virtual currencies 
and cryptocurrencies) are treated like any other property. The Internal 
Revenue Service (IRS) should provide clarity to market participants about 
the information reporting required by brokers and others. The IRS should 
take care that it is not overly aggressive, and its rules are not unduly bur-
densome. Congress, however, needs to act to remove tax barriers to the use 
and implementation of alternative currencies.178

26. Amendments to Human Capital Management Disclosure. The 
SEC is considering amendments to enhance registrant disclosures regard-
ing human capital management.179

Analysis. It is far from clear what the SEC has in mind. A clue can be 
found in the Human Capital Management (HCM) Coalition’s petition to 
the SEC for a rulemaking180 and the various comments on this petition.181 
The HCM Coalition suggests that “a number of frameworks, including the 
Integrated Reporting Framework, SASB’s standards, the Global Reporting 
Initiative, the CWC Guidelines and the U.N. Guiding Principles on Busi-
ness and Human Rights, recommend disclosure requirements and can 
provide a starting point for this process.” Specifically, the HCM Coalition 
wants each issuer to disclose (1) workforce demographics (number of 
full-time and part-time workers, number of contingent workers, policies 
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on and use of subcontracting and outsourcing); (2) workforce stability 
(turnover, voluntary and involuntary, internal hire rate); (3) workforce 
composition (diversity, pay equity policies/audits/ratios); (4) workforce 
skills and capabilities (training, alignment with business strategy, skills 
gaps); (5) workforce culture and empowerment (employee engagement, 
union representation, work-life initiatives); (6) workforce health and safety 
(work-related injuries and fatalities, lost-day rate); (7) workforce productiv-
ity (return on cost of workforce, profit/revenue per full-time employee); (8) 
human rights commitments and their implementation (principles used to 
evaluate risk, constituency consultation processes, supplier due diligence); 
and (9) workforce compensation and incentives (bonus metrics used for 
employees below the named executive officer level, measures to counter-
balance risks created by incentives).

Some of this information would be material to investors. Much of it 
is desired by those demanding it for political purposes so that political 
pressure can be brought on issuers. Some of it is wanted by unions. Much 
of it would be proprietary information of which the SEC should not 
require disclosure.

27. Business Lending Data Reporting. Section 1071 of the Dodd–Frank 
Wall Street Reform and Consumer Protection Act amends the Equal Credit 
Opportunity Act (ECOA) to require financial institutions to report infor-
mation about credit applications made by women-owned, minority-owned, 
and small businesses. The Consumer Financial Protection Bureau (CFPB) 
had moved this rulemaking to “long-term action status” but is now in the 
process of reactivating it.182

Analysis. Section 1071 of the Dodd–Frank Act requires financial insti-
tutions to collect at least seven items of data for every loan application 
from women-owned businesses, minority-owned businesses, or small 
businesses generally. They must maintain this information separate from 
the application and accompanying information subject to a wide variety 
of rules and requirements and report this information to the CFPB. The 
term “financial institution” is defined about as broadly as it can be to mean 

“any partnership, company, corporation, association (incorporated or 
unincorporated), trust, estate, cooperative organization, or other entity 
that engages in any financial activity.” Under section 1071, the CFPB “by 
rule or order, may adopt exceptions to any requirement of this section and 
may, conditionally or unconditionally, exempt any financial institution 
or class of financial institutions from the requirements of this section, 
as the Bureau deems necessary or appropriate to carry out the purposes 
of this section.”
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The CFPB should exercise its authority to narrow the application of this 
rule substantially. Otherwise, it will impose yet another burden on small 
firms, especially small lenders, broker-dealers, and investment advisers. 
These firms are already under tremendous financial pressure due to regu-
latory costs, and their numbers are in free fall. This harms competition and 
innovation. In fact, the definition of “financial institution” is so broad that 
it would include many firms typically not considered financial institutions 
(for example, ordinary businesses providing trade credit). Second, those 
who are required to incur the costs of complying with this provision must 
recover those costs to remain profitable and to stay in business. The costs 
will be recovered by charging small business borrowers more for credit. 
Thus, narrowing the scope of the provision will reduce the cost of small 
business borrowing. Third, as regulatory costs escalate, fewer firms will 
offer less capital to small firms. Thus, the provision would harm small-firm 
access to capital.183

Labor and Housing Regulation

The general thrust of the Biden labor regulatory agenda is to replace pri-
vate, voluntary agreements on the nature of the employment relationship 
with government mandates regulating in detail the nature of the economic 
relationship with a one-size fits all philosophy.  Labor regulations in the 
pipeline appear to be policies that may appease unions but likely come at 
the expense of employers, workers, and consumers. A labor regulation of 
particular concern is the Biden Administration’s plan to redefine the term 

“fiduciary” under the Employee Retirement Income Security Act (ERISA) 
and the Internal Revenue Code, which would likely harm investors and 
politicize investments. This section of the Special Report also discusses two 
housing regulations that are in the pipeline, one that could increase lending 
risks and another that would meddle in state and local governmental zoning 
and transit matters.

The following are some of the expected important labor and housing 
regulations:

28. Changing the Davis–Bacon and Related Acts Regulations. To 
allegedly improve its effectiveness in the economy, the Department of Labor 
(DOL) plans to update the regulations implementing “the Davis–Bacon and 
related Acts.”184 According to the Unified Agenda, the Biden Administration 
plans to publish a notice of proposed rulemaking in November 2021.185

Analysis. How the Biden Administration updates and modernizes 
the regulations for the Davis–Bacon Act (and related laws) could have a 
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significant impact on market efficiency. The Davis–Bacon Act already 
raises the cost of construction by requiring contractors on federally funded 
contracts for the construction, alteration, or repair of public works to pay 
workers the local “prevailing wages and benefits.”186 It obstructs the market 
by disregarding worker specialization and productivity in the wage-setting 
process. Using the Davis–Bacon Act to intervene further in labor markets 
could increase costs even more and lead to less market efficiency.

The Biden Administration should refrain from “modernizing” the reg-
ulations for the Davis–Bacon Act in a way that artificially sets wages above 
the market wage rate. The newly imposed regulations will likely obstruct 
equilibrium wages and exacerbate already existing problems, making tax-
payers incur the costs. President Biden stated in February that he wants 
to rebuild infrastructure and create “good-paying jobs, Davis–Bacon and 
prevailing wage jobs.”187 This may be indicative of President Biden’s plan 
to expand the application of the Davis–Bacon Act to cover more workers 
and infrastructure projects.

29. Updates to Federal Emergency Response Standards. The Occu-
pational Safety and Health Administration (OSHA) is looking to update 
current health and safety standards for emergency responders and similar 
workers. This potential rule would enhance protective clothing and equip-
ment and performance measures. According to the DOL, the current health 
and safety standards do not meet industry standards.188 There has been 
ongoing work, such as stakeholder meetings about emergency response 
for years; however, the timing of any proposed rule remains unclear.

Analysis. Emergency response is an important aspect of worker safety 
for compliance with industry standards. However, a government-imposed 
update for health and safety standards may not align with the actual safety 
needs of individual workers. The Biden Administration should refrain 
from taking a one-size-fits-all approach for emergency response and safety 
standards, and instead consider individuals’ safety needs based on place of 
employment, location, and other factors.

30. Heat Illness Prevention in Outdoor and Indoor Work Settings. 
OSHA is starting a rulemaking to protect workers from “heat illness”—
which includes, as OSHA explains, heat stroke, heat exhaustion, heat cramps, 
or heat rash189—in both indoor and outdoor settings.190 OSHA announced 
an Advance Notice of Proposed Rulemaking (ANPRM) on the issue. It is 
unclear when a proposed rule will be published.191

Analysis. President Biden’s plan to protect workers from heat illness, 
which is part of his climate-change agenda and appears to be influenced by 
California’s regulatory practices,192 may lead to problematic and unintended 
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consequences for businesses and employees. Even the Biden Adminis-
tration has acknowledged how complicated and broad such a regulatory 
scheme could wind up being.193 Any regulations on this issue will likely be 
extremely burdensome and costly. The impact of this burden will likely not 
merely be borne by firms alone, but by workers and consumers.

31. Redefinition of the Term “Fiduciary.” The DOL is planning to 
redefine the term “fiduciary” within section 3(21) of ERISA and section 
4975(e)(3) of the Internal Revenue Code, and the Employee Benefits Secu-
rity Administration (EBSA) will consider amendments and exemptions 
to protect investors in individual retirement accounts, as well as employ-
ee-benefit plans.194 This rule would allegedly “more appropriately” define 
retirement plan fiduciary duties.195 A proposed rule is scheduled to be pub-
lished in December 2021.

Analysis. Current fiduciary laws are designed to protect plan par-
ticipants. The fiduciary and conflict-of-interest rule under the Trump 
Administration safeguarded plan investors by not allowing fiduciaries to 
be involved in transactions that may result in a conflict of interest and 
requiring investments to be in the financial interests of plan participants.196 
This law and similar ones have adequately protected plan participants for 
decades. The potential rule under the Biden Administration will likely 
encourage the shift of investment dollars to investments that support social, 
environment, or political motives.197 Investment decisions should be made 
based on the financial interest of plan participants, not determined by the 
political preferences of fiduciaries.198 This potential change in definition 
moves the investment focus from investment principles grounded in finan-
cial returns to one supporting the political objectives du jour.

Since this approach is not based on conventional financial decision-mak-
ing concepts, it is likely to expose plan participants to unnecessary risk and 
subpar investment returns. This is eerily reminiscent of the Obama-era 
Solyndra debacle only a decade ago that cost taxpayers $535 million.199 
Biden’s potential rulemaking on the fiduciary definition, along with EBSA’s 
amendments and exemptions, may be putting political objectives above the 
interest of retirement plan investors.

32. Implementation of Executive Orders 13990 and 14030. The 
DOL is planning rulemaking to implement Executive Order 13990 titled 

“Protecting Public Health and the Environment and Restoring Science to 
Tackle the Climate Crisis” and Executive Order 14030 titled “Climate-Re-
lated Financial Risks.”200 Among other things, these executive orders direct 
government agencies, including the DOL, to examine the regulations issued 
during the Trump Administration from January 20, 2017, to January 20, 
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2021, that conflict with the policies in the executive orders.201 Executive 
order 14030 also directs the Secretary of Labor to consider rulemaking to 
suspend, revise, or rescind the Trump Administration’s “Financial Factors 
in Selecting Plan Investments” rule and the “Fiduciary Duties Regarding 
Proxy Voting and Shareholder Rights” rule.202 The Employee Benefits 
Security Administration under the DOL, as expected, has stated that it is 
examining these rules.203

Analysis. The DOL’s efforts to review consistency with policies, such as 
“to advance consistent, clear, intelligible, comparable, and accurate disclo-
sure of climate-related financial risk, including both physical and transition 
risks,” is fraught with problems.204 The potential regulation presupposes 
that the DOL has the skills, ability, and expertise to adequately assess cli-
mate-related financial risk and propose policies to address it.

The Biden Administration is likely going to revoke the “Financial Factors 
in Selecting Plan Investments” rule adopted by the Trump Administration, 
which requires that investments be made based on pecuniary consider-
ations, but recognized that ESG factors may in fact be pecuniary.205 The 
revocation of this rule and likely new regulation addressing climate-re-
lated financial risk would change the definition of fiduciary responsibility, 
resulting in higher investment risk and lower returns by allowing financial 
decision-makers to use non-pecuniary factors in financial choices. Similarly, 
the Biden Administration will likely revoke the “Fiduciary Duties Regarding 
Proxy Voting and Shareholder Rights” rule established under the Trump 
Administration that requires the fiduciary to act in the best interest of the 
plan participants.206 Relaxing fiduciary responsibilities for shareholder 
rights would shift fiduciary focus away from financial factors, potentially 
at the expense of investment returns.

The Biden Administration is also likely going to use regulation to rede-
fine the fiduciary role where investment advisors’ responsibility would 
change from the long-held approach of seeking financial benefit of plan 
participants to one that allows advisors to pursue their political and social 
objectives. This may have disastrous consequences because it encourages 
and legalizes the making of investment decisions based on non-financial 
factors. In essence, this type of regulation is gambling Americans’ retire-
ment savings to help achieve political and social aspirations.

33. New 40-Year Term for Loan Modifications Regulation. This U.S. 
Department of Housing and Urban Development (HUD) regulation would 
allow a mortgage lender to lengthen the amortization schedule for Federal 
Housing Administration (FHA)–insured mortgages of borrowers in default 
to a term of 480 months (40 years).207 This would significantly expand the 
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current 360-month (30 years) maximum amortization on a modified loan.208 
According to the Unified Agenda, the rule was to be proposed in August 2021, 
but as of this writing, it has not been proposed.

Analysis. Extending the maximum amortization for mortgage modifi-
cations to 480 months from the current 360 months will encourage riskier 
lending and incentivize borrowers to overleverage their finances.

Mortgage modifications for borrowers in default can allow the borrower 
to remain in a home rather than being forced to sell the home (potentially 
under market value) or undergo an eviction. Under existing law, lend-
ers of FHA-insured loans may already modify defaulted mortgage loans. 
Refinancing the principal on a loan over a time frame lengthier than the 
remaining time of the existing loan can lower a monthly payment substan-
tially but with substantially higher total interest payments. An example 
is a homeowner who borrows $150,000 with a 30-year mortgage at a 4.5 
percent interest rate. After 10 years of $760 monthly payments, the balance 
remaining is $120,134.209 If this borrower decides to refinance the remain-
ing balance at the end of 10 years utilizing another 30-year mortgage, the 
mortgage payment declines by nearly 20 percent to just $609 per month. 
However, interest paid increases by $36,722—from $123,610 under the 
initial 30-year mortgage to $160,332. Refinancing to a 40-year mortgage 
after the initial 10 years results in total interest paid of $200,442. In other 
words, a modification to a 40-year mortgage after 10 years of payments on 
an initial 30-year mortgage of $150,000 results in nearly $77,000 of addi-
tional interest payments.

Although refinancing unpaid principal over an extended time frame 
may be prudent in some instances, allowing FHA-insured mortgages to be 
modified to a 40-year amortization results in several drawbacks. A borrow-
er’s inability to make payments on the remaining principal on a modified 
30-year mortgage is indicative of a heightened risk. For an FHA-insured 
loan, federal taxpayers bear this risk. HUD also claims this will lead to more 
affordable housing payments. However, extended amortization schedules 
result in upward price pressure. Monthly payment—rather than price 
alone—is a factor in every debt-financed purchase decision, whether for a 
home, a vehicle, or other product. A lower monthly payment from a longer 
amortization results in a borrower being more willing, and more able, to 
borrow more money. Short sales stemming from foreclosures serve to 
contain price pressure by increasing the supply of homes on the market. 
Meanwhile, the defaulting borrower has an opportunity to discharge the 
mortgage debt and delay another debt-financed purchase until he emerges 
in a stronger financial situation.
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34. Implementation of the “Affirmatively Furthering Fair Housing” 
Rule. In June 2021, HUD published an interim final rule that has restored 
the Affirmatively Furthering Fair Housing Rule (AFFH) previously elimi-
nated by the Trump Administration that empowers bureaucrats to intrude 
on local housing policies.210 HUD now seeks to implement a new rule to 
provide participants a “more efficient means” of achieving the objectives 
of the newly restored AFFH. The timing of the new proposed HUD rule is 
unclear. (The date listed in the Unified Agenda is August 2021.)211

Analysis. In 2009, the Obama Administration began intruding on local 
housing policies in a concerted effort to socially re-engineer communities. 
These actions were the precursor to the  final HUD regulations issued in 
July 2015 to implement the AFFH that attempted to force state and local 
governments to pursue community demographic and socioeconomic goals 
desired by the federal government.212 The AFFH objectives are pursued 
by conditioning federal housing grants—particularly from the Commu-
nity Development Block Grant program—on local governments approving 
affordable housing projects, transportation initiatives, and zoning guide-
lines preferred by the federal government. The Trump Administration 
suspended AFFH in 2018 before terminating it in July 2020.213 Then-HUD 
Secretary Ben Carson explained that the AFFH is “unworkable and ulti-
mately a waste of time for localities to comply with, too often resulting in 
funds being steered away from communities that need them most.”214 The 
Biden Administration restored the definitions and certification require-
ments of AFFH in June 2021. One should expect the forthcoming HUD rule 
on how to meet AFFH requirements to generate chaos and more federal 
intrusion into matters that should be under the purview of state and local 
governments.215

Miscellaneous Regulations

There are numerous expected important regulations in the pipeline 
across the government that do not fit neatly into the categories listed above. 
The following are just three of them:

35. Processing of Nonavailability Waivers. The Department of Trans-
portation announced that it will issue a rule that sets new standards for 

“Buy American” waivers across the department.216 This rule was originally 
initiated in July 2018 following an executive order in April 2017 directing 
federal agencies to “minimize the use of waivers.”217 President Biden’s 
January executive order “Ensuring the Future Is Made in All of America 
by All of America’s Workers,” placed significant emphasis on centralizing 
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the waiver process for all U.S. domestic content laws and limiting the use 
of those waivers.218

Analysis. Generally, federal laws and regulations on required levels of 
domestic content for government procurement have exceptions for items 
not available domestically. If products are not available, suppliers are able to 
apply for a waiver to the domestic content regulations, but the processes for 
applying and receiving a waiver vary across federal agencies. While this pro-
posed rule may seem like an attempt to streamline processes for suppliers to 
the government, it is part of a broader effort to limit the issuance of waivers 
and make domestic content rules more restrictive. Domestic content reg-
ulations already make it cumbersome and expensive for businesses to bid 
on government contracts, limiting competition for procurement and often-
times making it more expensive for the taxpayers to fund government.219 
Cracking down on waivers will further reduce competition for government 
contracts and lead to wasteful government spending on more costly goods.

36. Imposing “Net-Neutrality” Regulations. On July 9, 2021, Pres-
ident Biden issued an executive order, allegedly to address competition 
issues in the U.S. economy.220 Within this executive order that included 
a long list of regulation actions, the President “encouraged” the Chair of 
the Federal Communications Commission (FCC) to bring back the Obama 
Administration’s so-called net-neutrality rules.

Analysis. The FCC during the Trump Administration rightfully elim-
inated the Obama Administration’s “net-neutrality” regulations.221 These 
rules would apply a public utility regulatory scheme to prohibit Internet 
service providers (ISPs) from offering differentiated service to content 
providers using their networks. Discounts and premium services would 
be prohibited, and undefined disfavored activities could be banned. These 
rules would hurt innovation and undermine competition by making it more 
difficult for new ISPs to draw customers away from existing ISPs by offering 
differentiated services. It would also hurt small competitors while helping 
the large incumbent firms.222

37. Mandates for Train-Crew Staffing. The Department of Transpor-
tation’s Federal Railroad Administration (FRA) is planning regulation to 
address crew staffing for locomotive crews.223 In 2019, during the Trump 
Administration, the FRA withdrew a 2016 proposed rule that would have 
would have mandated a minimum of a two-person crew per locomo-
tive.224 This new proposed rule is expected to be published within the next 
several months.

Analysis. This new proposed rule will likely be a resurrection of the 
withdrawn 2016 proposed rule. When the 2016 rule was proposed, the 
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FRA acknowledged that it “cannot provide reliable or conclusive statistical 
data” that one-person locomotive crews are less safe than multiple-person 
crews.225 Passenger rail, where an accident would pose a greater risk of loss 
of human life compared to freight rail, has been using one-person locomo-
tive crews (this does not include conductors and other workers who are on 
board to assist passengers).226 In 2019, when the FRA withdrew the 2016 
proposed rule, it explained that it “finds that no regulation of train crew 
staffing is necessary or appropriate at this time.”227 Any rule that would 
mandate a minimum two-person crew would be ignoring the evidence and 
the innovation occurring in the rail industry.228

Recommendations for Policymakers

One of the key benefits of identifying regulations that have not yet been 
proposed is to alert policymakers. Policymakers should not wait for regu-
lations to be promulgated before acting. Policymakers should be proactive 
and, among other things, should:

 l Use the appropriations process to restrict development of 
regulations. Policymakers should be aggressive in using policy riders 
in spending bills to prohibit funding for regulations, including the 
preliminary groundwork for regulations, to prevent them from being 
proposed in the first place.

 l Clarify that the underlying statutes do not authorize the aggres-
sive and harmful Biden Administration regulations that are 
coming. Policymakers should not sit back as agencies misinterpret 
the law or try to use questionable authority to develop costly and 
harmful regulations. They should make it very clear that the underly-
ing statutes that agencies allege give them statutory authority for their 
desired regulations do not, in fact, provide such authority.

 l Conduct proper oversight over agencies and their regulations, 
including through hearings. Policymakers should draw attention 
to harmful expected regulations, such as through public hearings, and 
challenge agencies to defend their desired regulatory actions in a 
transparent fashion.

Ultimately, the problems with regulation will be a constant battle 
unless policymakers address the root cause of the problems: the regulatory 
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process itself, including overexpansive interpretation of statutes by agen-
cies, excessive congressional delegating to agencies, and lack of regulatory 
transparency. The recommendations listed merely identify some steps that 
policymakers can take to proactively address specific regulations that they 
know are “in the pipeline.”

Conclusion

As has already been seen, the Biden Administration is pushing an aggres-
sive regulatory agenda that is vastly increasing the influence and power of 
the federal government. Legislators should be proactive in pushing back 
against this extreme regulatory agenda and provide the necessary over-
sight that Congress is expected to play. This involves knowing what kind 
of regulations are coming.

Proper oversight and, when appropriate, legislative action, to address 
upcoming regulatory actions are ways that legislators can reassert their 
legislative power.

Even more important, though, is that legislators need to stop over-dele-
gating power to these agencies in the first place. With proper delegation, the 
looming regulations would not be so massive in number or inappropriate in 
scope. The country’s system of representative government is undermined 
when Congress is willing to hand over so much power, including its legis-
lative power, to federal agencies. The American people—who expect their 
voices to be heard and represented through legislators, not ignored through 
unelected and unaccountable bureaucrats—deserve much better.
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