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Taxes in the Build Back Better Act: 
Five Ways Congress Is Dodging 
Accountability and Three Ways 
It Could Take Responsibility
Preston Brashers

The House of representatives has the pri-
mary responsibility for tax policy, in part 
because it is closest and most account-
able to the people.

KEY TAKEAWAYS

The Build Back Better act would shift 
more power over taxes to the IrS, the 
executive branch, and nongovernmen-
tal organizations.

Congress should reject this proposal and 
instead promote tax reform that simplifies 
the tax code and reverses growth of the 
administrative state.

“It is hard to imagine a more stupid or more dan-
gerous way of making decisions than by putting 
those decisions in the hands of people who pay no 
price for being wrong.”1 Whether by accident or by 
design, many of the major tax provisions in the mul-
titrillion-dollar Build Back Better Act (BBBA) would 
empower unelected and unaccountable bureaucrats 
to determine U.S. tax policy.

The Founding Fathers understood the tyranny that can 
come with the power to tax, so it is no accident that the 
U.S. Constitution gives the power of taxation and spending 
to the House of Representatives. Representatives in the 
House serve brief two-year terms and represent relatively 
small districts, which theoretically makes them more 
responsive and accountable to the people.2

But what happens when tax policy is not set by 
elected representatives but by a hodgepodge of 
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bureaucrats in the executive branch, nongovernmental bodies, and inter-
national organizations that do not report to voters? This Issue Brief explains 
five ways that the BBBA would allow Congress to avoid accountability for 
bad tax policy and offers three solutions.

How the BBBA Lets Congress Avoid Accountability

1. The Act Would Give the IRS More Regulatory Authority. Even 
with 2,135 pages, the BBBA is not nearly detailed enough to fully describe 
the proposed law’s implementation.3 Congress expects the federal bureau-
cracy to fill in the many gaps. Taxpayers do not have enough information 
to comply with many of the bill’s tax provisions until the Internal Revenue 
Service (IRS) issues new regulations and guidance explaining how the 
agency will administer and enforce them.

The BBBA gives authority to the Secretary of the Treasury (or her del-
egates in the IRS) to determine tax rules for the new book minimum tax, 
the tax on stock buybacks, interest deduction limitations, foreign tax credit 
limitations, base erosion taxes, wash sales, income tax surcharges, retire-
ment contribution limits, and news journalist credits, just to name a few. 
Each instance gives the President, the Secretary, and the bureaucracy more 
control over federal tax policy and makes Congress less accountable.4

Voters who disapprove of new laws passed by Congress can call and send 
letters to the offices of their Representatives to make their voice known. 
When the IRS issues new regulations, it is unclear what that process would 
look like or to whom a voter could lodge a complaint: The Treasury Sec-
retary? The President who appointed the Treasury Secretary? The IRS 
commissioner? A low-level bureaucrat? Without a direct line between 
one’s Congressman and new tax regulations, Congress can more easily 
shirk responsibility. As executive agencies grow, voters have less control 
over their government. Bureaucrats do not face reelection, so they are not 
accountable for bad decisions. Their jobs and pensions are safe.

It may be easy to pass the BBBA off as just one of a great many bills that 
expand bureaucrats’ regulatory authority. The BBBA, though, is egregious 
in complicating the tax code to administer corporate and social welfare. 
The BBBA would raise revenue by instituting at least four new taxes;5 by 
altering (but not eliminating) at least nine tax credits and deductions;6 by 
expanding alternative minimum tax regimes for international businesses;7 
and by altering numerous definitions, inclusion rules, exclusion rules, and 
distribution rules. At the same time, those revenues are offset by at least 
20 new tax credits and more than 20 expanded tax credits.8 Each instance 
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where new taxes are targeted at select groups or tax preferences are offered 
to others expands the IRS’s regulatory authority.9

2. IRS Agents Would Be Tasked with Finding 20 Percent of the 
Bill’s New Revenues. The BBBA would expand the IRS bureaucracy, focus-
ing especially on the agency’s enforcement function. According to the White 
House’s overly optimistic estimate, with the increased funding, the agency 
is expected to find up to $400 billion of new revenues to help pay for the 
trillions of dollars of new spending.10 The bill would add approximately 
87,000 new IRS agents, mostly dedicated to new enforcement efforts such 
as increased audits.11

Although the White House claims that the additional enforcement 
will be focused only on pursuing taxpayers making more than $400,000 
per year,12 the text of the BBBA is more vaguely worded. The subsection 
describing IRS enforcement appropriations states, “Nothing in this subsec-
tion is intended to increase taxes on any taxpayer with a taxable income of 
$400,000.” First, it is unclear whether examining and enforcing payment of 
legally owed taxes would be interpreted as increasing one’s taxes.13 Second, 
the BBBA’s text does not say that the IRS should not increase audits on 
taxpayers reporting less than $400,000 of income, which is unsurprising 
since part of the reason for audits is to verify that taxpayers are properly 
reporting their income. Even if all of new revenues from expanded enforce-
ment comes from taxpayers earning more than $400,000, the IRS would 
likely increase audits on taxpayers earning less than $400,000 in order to 
identify underreported income.

Also, based on IRS data, individual filers reporting less than $50,000 
of income accounted for 62 percent of the underreported taxes on audits 
between 2016 and 2018.14 Much of the underreporting stems from improper 
payments of refundable tax credits.15 The BBBA would expand refundable 
tax credits, which would likely increase the rate of errors and fraud on low- 
and middle-income tax returns. This would lead to more IRS scrutiny on 
the middle class.16

Section 138403 of the BBBA would repeal a requirement that IRS 
employees gain supervisor approval before assessing penalties.17 In this 
way, the BBBA would even further reduce accountability within the IRS.

3. Congress Would Allow a Nonprofit Organization to Set Book 
Minimum Tax Rules. One of the most troubling tax provisions in the BBBA 
is the new minimum tax on financial statement income (also known as book 
income). The American Institute of Certified Public Accountants described 
the provision as representing “an insurmountable degree of complexity and 
cost of compliance.”18
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Currently, companies pay taxes on their taxable income, which may be 
different from their book income as reported on financial statements to 
their investors. The Financial Accounting Standards Board (FASB), a Con-
necticut-based private nonprofit organization, sets financial accounting 
rules in the United States that govern these financial statements.19 This 
improves the functioning of the U.S. economy by ensuring that investors 
can reliably and consistently evaluate and compare companies’ finan-
cial health.20

If the minimum book tax becomes law, some companies would pay taxes 
on the income reported on their financial statements. Thus, when the FASB 
changes financial accounting rules related to book income, it may also be 
effectively changing federal tax policy. Tax lobbyists and politicians would 
attempt to exert influence on the FASB, casting doubt on the propriety of 
any of its accounting changes. Even if the FASB were unaffected by lobbying 
efforts, some companies would inevitably change their financial statements 
for tax purposes.21 This would make financial statements less valuable to 
investors and would give an unelected nongovernmental body the power 
to dictate federal tax rules.

4. Congress Would Allow the OECD to Exert More Influence on 
U.S. Tax Policy. Under the U.S. Constitution, the President does not have 
unilateral authority to enter treaties; rather, a treaty requires consent from 
two-thirds of the Senate to take effect.22 So, when President Joe Biden 
agreed to the Organization for Economic Co-operation and Development 
(OECD) global tax framework, that agreement was nonbinding without 
implementation by Congress.23

“Pillar One” of the global tax accord would give other countries taxing 
rights to a portion of the digital profits of large multinational companies.24 
This would disproportionately harm U.S. companies who would face most 
of the Pillar One tax burden.25

The House stopped short of including Pillar One in the BBBA. How-
ever, the BBBA includes a major expansion of the global intangible 
low-taxed income (GILTI) tax in order to adhere to Pillar Two of the 
global tax agreement, which calls on countries to impose a global min-
imum corporate tax of 15 percent, calculated on a country-by-country 
basis.26 The expansion of the GILTI provision is itself problematic, but 
the BBBA’s alignment with the global tax framework is also concerning. 
It adds momentum to a global tax movement that is against America’s 
best interest, it gives more influence over U.S. tax policy to the OECD,27 
and it may lead other countries to accelerate adoption of these damag-
ing global tax provisions.
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As the legislature of a sovereign nation, Congress should not take march-
ing orders from policymakers in Paris. The OECD is not accountable to 
American voters. The United States should engage with other countries to 
reduce double taxation, but it should not go along with an overhaul of the 
global tax system that specifically targets U.S.-headquartered companies.

5. Future Generations Would Pay for This Congress’s Fiscal Irre-
sponsibility. Many of the major social welfare spending provisions in the 
BBBA are funded for one to six years, while the new taxes generally run 
for the full 10-year budget window.28 Based on this gimmicky math, the 
Congressional Budget Office still estimated that the bill, as written, would 
add about $200 billion to the 10-year deficit.29

However, if temporary government programs are renewed (as so often 
happens), the cost of the bill would triple. The Congressional Budget Office 
estimates that if the programs were extended, the BBBA would add a mas-
sive $3.0 trillion to the 10-year deficit.30

Whenever BBBA supporters claim that the bill is “paid for,” they are 
using phony math that does not fully account for the massive burden the 
bill would place on future generations. Every debt must eventually be paid. 
With a national debt that has risen from approximately $23.1 trillion to 
$28.9 trillion in just two years, it is becoming increasingly likely that a 
future Congress will impose painful taxes on the American middle class to 
avoid a debt crisis.31

How Congress Could Take More 
Responsibility for Tax Policy

1. Simplify the Tax Code and Reduce Reliance on Tax Credits and 
Unnecessary Deductions. Few Members of Congress understand the 
U.S. tax code well. Delegating substantive regulatory authority to the IRS 
conveniently allows legislators to pass tax increases and tax reforms with 
limited technical knowledge and only partially developed ideas. However, 
this practice has put too much regulatory authority into the hands of people 
and institutions that are not accountable to U.S. taxpayers, and it has made 
the U.S. tax code overly complex.32 Complying with the convoluted U.S. tax 
rules costs American taxpayers hundreds of billions of dollars per year.33

Legislators should simplify the tax code. A good place to start is by elim-
inating tax credits and tax deductions that are not economically justified. 
This includes a wide range of tax breaks for politically favored energy com-
panies and their products, tax credits for college expenses, place-based tax 
credits, and the state and local tax deduction.34
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2. Stop or Reverse the Growth of the IRS and the Administrative 
State. Congress should craft tax legislation that is clear and concise and 
avoids delegating too much regulatory authority to the IRS or any other 
bureaucracy.35 Congress should review and scrutinize new and existing IRS 
regulations to ensure that they are consistent with legislative intent and 
do not add excessive compliance burdens on taxpayers.36 It should replace 
open-ended delegation of authority to the IRS with laws specifying more 
narrow functions of the IRS. Finally, Congress should reject attempts to 
expand the size of the IRS.

3. Reject the Build Back Better Act. Tax reform should simplify the 
tax code, not add to its complexity. It should provide clear tax law that is 
not open to different interpretation by taxpayers or by the IRS. The BBBA 
takes exactly the opposite approach: It adds new tax deductions, tax credits, 
excise taxes, and even parallel tax systems—all while doubling the size of the 
IRS and giving the FASB and the OECD more say in U.S. tax policy. Congress 
should reject this misguided proposal.

A Better Way Forward

As the branch of government that makes laws, Congress has the power 
to make the administrative state grow or shrink. It comes down to how 
Congress chooses to exercise its power. Instead of sidestepping the consti-
tutional power that they were entrusted with, Members of Congress should 
take full accountability for the taxes that their constituents face.

Preston Brashers is Senior Analyst for Tax Policy in the Grover M. Hermann Center for the 

Federal Budget, of the Institute for Economic Freedom, at The Heritage Foundation.
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