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Congress Must Protect Innocent
Property Owners from Section
404 Civil and Criminal Penalties
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KEY TAKEAWAYS

Property owners have long struggled to
comply with the Clean Water Act, in large
part because they do not know which
“waters” are regulated.

The federal government continues to
impose civil and criminal penalties on
property owners—even when they cannot
know that they are violating the law.

Congress should protect innocent prop-
erty owners while giving the EPA and the
Army Corps of Engineers the flexibility to
enforce the law—properly and reasonably.

or decades, property owners across the

United States have struggled to comply with

the Clean Water Act (CWA),! in large part
because they are unclear which “waters” are regu-
lated.? The agencies that implement the CWA—the
U.S. Environmental Protection Agency (EPA) and
the U.S. Army Corps of Engineers (Corps)—have
offered vague?® and overly broad definitions in their
implementation of the CWA and have enforced the
law inconsistently.

In recent years, there have been numerous reg-
ulatory definitions of “waters of the United States”
(WOTUS), which are waters regulated by the CWA.
Currently, the Biden Administration is proposing
anew WOTUS definition even as the U.S. Supreme
Court considers a case that could clarify which waters
are covered under the CWA.*
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Despite the confusion, the federal government continues to impose
civil and criminal penalties on property owners—even when they do
not, and, arguably, cannot know that they are violating the law. Congress
should limit civil and criminal enforcement related to CWA Section 404
dredge-and-fill permits® to those situations when property owners have
actual knowledge that a water is a “waters of the United States,” and that
their activity requires a permit. Further, the EPA and the Corps should
adjust their enforcement policies consistent with this approach regardless
of congressional action.

Regulatory Confusion

The CWA prohibits discharge of pollutants into “navigable waters” with-
out a federal permit and states that “navigable waters” mean “the waters
of the United States, including the territorial seas.”® The agencies have
interpreted the discharge of pollutants to include even normal activities,
such as farming” or building a home, that most people do not consider to be
polluting. Such activities often require Section 404 dredge-and-fill permits
if they would affect “waters of the United States.”

Vagueness and General Lack of Clarity. Knowing when a water is
regulated is no easy task, and innocent property owners bear the brunt of
this problem. For example, in the case currently being considered by the
Supreme Court, Sackett v. EPA,? the property owners are a couple whom
the EPA threatened with $75,000-per-day fines simply for placing gravel
on virtually dry land, with no inkling that the government would one day
decide that their land was a water subject to the CWA.?

Some other examples include the United States government’s civil
enforcement suits against California farmers John Duarte and Jack LaPant
who were each accused of farming their own land without a Section 404
dredge-and-fill permit. The only thing either had done was to run a plow
through their soil in preparation for planting wheat crops, but the Corps
argued that property owners need federal permission to plow in damp spots
if they have not plowed there recently. Both farmers eventually had to pay
millions of dollars to resolve these cases.”®

Courts have made strong statements regarding the CWA’s vagueness and
the difficulty in complying with the law. In her concurrence in the Eighth
Circuit Court of Appeals case Hawkes v. Corps (a case that was eventually
decided by the Supreme Court), Judge Jane Kelly explained, “This is a
unique aspect of the CWA; most laws do not require the hiring of expert
consultants to determine if they even apply to you or your property.”
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During oral argument in the Supreme Court case U.S. Army Corps of Engi-
neersv. Hawkes, Justice Anthony Kennedy explained, “The Clean Water Act
is unique in both being quite vague in its reach, arguably unconstitutionally
vague, and certainly harsh in the civil and criminal sanctions it puts into prac-
tice.”2In his concurrence in the case, he wrote: “As Justice Alito has noted in
an earlier case, the Act’s reach is ‘notoriously unclear’ and the consequences
to landowners even for inadvertent violations can be crushing.”3

Inconsistent Enforcement. Vague definitions make it easier for agen-
cies to apply the law in a subjective manner that best suits their needs at
the time they seek to enforce the law. Citing a Government Accountability
Office report in his plurality opinion in Rapanos v. United States," Justice
Antonin Scalia wrote: “The Corps’ enforcement practices vary somewhat
from district to district because ‘the definitions used to make jurisdictional
determinations’ are deliberately left ‘vague.””'® Further, even experts can
have genuine disagreements about whether specific waters are regulated
by the CWA. It therefore makes no sense to expect property owners to have
the “right” answer that has alluded the experts.

Ever-Changing Rules. For property owners, the current compliance
situation is especially difficult as the regulations defining regulated waters
continue to change. In 2015, the Obama Administration finalized its Clean
Water Rule.” In 2019, the Trump Administration rightfully repealed the
Obama rule and temporarily recodified the regulations that existed prior
to the rule.”® In 2020, the Trump Administration finalized the Navigable
Waters Protection Rule, which helped to provide some clarity on covered
waters.” In December 2021, the Biden Administration proposed a new rule
to define which waters are covered under the law,?° a rule that the Admin-
istration says will be temporary until it comes out with yet another rule.?

As aresult, since 2015, there have been numerous sets of regulations
(including the Biden Administration’s proposed rule). Further, this blitz of
rulemaking has led to increasingly confusing litigation involving dozens of
lawsuits from all sides of the political spectrum, with each successive rule
being invalidated by some courts but not others.?? The litigation has been
further tangled by the EPA’s decision to abandon the defense of rules issued
under previous Administrations.

At this point, with so many court orders relating to different versions of
the regulations issued in so short a time, it is difficult for regulated parties
to even know which version of the regulations is in effect. And every time
anew version of the regulation is issued, the litigation starts over again,
making it unlikely that the questions can even be resolved on appeal before
the next change is made.
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Recommendations for Policymakers

As a general matter, policymakers should be concerned when civil and
criminal penalties are imposed on innocent property owners, regardless of
the statute in question or provision of the CWA. The focus of these recom-
mendations, though, is on Section 404 dredge-and-fill permits for various
reasons, including that the most problematic CWA enforcement cases have
generally concerned innocent property owners who were required to secure
Section 404 dredge-and-fill permits.?® Further, these cases are especially
egregious because they often cover dirt-moving activities that ordinary
people would not consider to be water pollution. In other words, this is not
something akin to the dumping of toxic waste or other obvious polluting
activities. Congress should, at a minimum:

Prohibit Certain Civil and Criminal Enforcement Under Section
404. The EPA and the Corps should not be able to impose civil and criminal
penalties under Section 404** for discharges to waters (other than “tradi-
tional navigable waters”)* unless the property owner had actual knowledge
that there was a final agency determination that a water is regulated?® and
the government can prove that the property owner acted willfully (that is,
intentionally violated a known legal duty).*”

This prohibition would not cover waters that are uncontestedly “traditional
navigable waters” (major water bodies like the Mississippi River), which are
the types of waters that clearly should raise some red flags for property owners.
The prohibition would also require that an agency make a final determination
on the status of a water. The purpose of this requirement is to ensure that
property owners are able to know of a genuine and informed decision made by
the agencies. A mere non-binding preliminary determination that could easily
change will not suffice; a decision should be binding and judicially reviewable.
Finally, the prohibition would require willful action, because even if a property
owner knows that a water is regulated, this still does not necessarily mean
that all activities, like certain farming activities, are prohibited.

Clarify that the Agencies Still Have Strong Recourse to Enforce
the Law. This enforcement prohibition is in no way intended to prevent
the government from properly enforcing Section 404 dredge-and-fill permit
requirements. Even when the prohibition on civil and criminal enforcement
applies, the agencies should still have recourse to enforce Section 404 through
cease-and-desist orders and injunctive relief to enforce such orders for the
purpose of preventing pollution in federally regulated waters. In essence,
these recommendations ensure due process by giving property owners notice,
while still giving the agencies the flexibility to properly enforce the law.
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While these recommendations focus on what Congress should do, the
EPA and the Corps should adopt enforcement policies consistent with these
recommendations regardless of congressional action. It is, however, critical
that Congress act so these protections are codified into statute.

Conclusion

The CWA can address water pollution without imposing unreasonable
civil and criminal penalties on Americans. Yet, unreasonable enforcement
of the statute is all too common. This has had devastating effects on inno-
cent Americans, from farmers who produce the nation’s food to families
who want to build a home. Congress should rectify this situation by pro-
tecting innocent property owners while giving the EPA and the Corps the
necessary flexibility to properly and reasonably enforce the law.

Daren Bakst is Senior Research Fellow for Environmental Policy and Regulation in the
Center for Energy, Climate, and Environment at The Heritage Foundation. Tony Francois is
a partner at Briscoe lvester & Bazel, LLP.
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