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The Attack on Legal Protection for 
the Unborn Moves to State Courts
Thomas Jipping

With Roe v. Wade overruled, legal attacks 
on pro-life laws will shift to state courts 
under state constitutions.

KEY TAKEAWAYS

Six state constitutions reject abortion, 11 
have been interpreted to protect it, and 
three explicitly do so.

Voters can change their state constitu-
tions and—in many states—decide who 
sits on their state supreme courts.

In Roe v. Wade,1 the U.S. Supreme Court in 1973 
created a constitutional right to abortion and 
issued rules for implementing it that invalidated 

the pro-life laws of all 50 states. As a result, abortion 
advocates went to federal court to challenge laws 
protecting the unborn that legislatures continued to 
enact. Less than 20 years after Roe, however, liberal 
scholar Kimberly Chaput argued that the Court was 
already departing from “the spirit of the original Roe 
decision” and that “[c]onservative appointees to the 
Court have recently expressed willingness to recon-
sider and, possibly, overrule Roe.”2 As a result, she 
predicted, “the continued availability of abortion will 
depend on state courts.”3

That prediction came true in 2022 when the 
Supreme Court overruled Roe v. Wade and Planned 
Parenthood v. Casey,4 holding that “the Constitu-
tion does not confer a right to abortion.”5 Abortion 
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advocates, therefore, are moving to state courts and arguing that pro-life 
laws violate state constitutions. This Legal Memorandum examines this 
shift in the context of the historical trend favoring legal protection for the 
unborn and litigation attacking those legal protections before Roe v. Wade.

An “Unbroken Tradition of Prohibiting Abortion”

In Roe, the Supreme Court created what it neutrally called “the history 
of abortion”6 in America, a narrative that extensive scholarship has since 
exposed as a “radically revisionist history.”7 Historians trying to perpetuate 
this fiction in subsequent abortion cases have admitted that their amicus 
curiae briefs were “constructed to make an argumentative point rather 
than tell the truth.”8 Telling the truth about abortion history reveals that, 
for more than 700 years—first by English common law and later by Amer-
ican statute—the law protected human beings before birth by increasingly 
restricting abortion. In this “unbroken tradition of prohibiting abortion,”9 
English common law made abortion unlawful since at least the beginning 
of the 13th century,10 and English municipal ordinances began in the early 
16th century to prohibit midwives from performing or procuring abortions.11 
England’s first abortion statute, Lord Ellenborough’s Act in 1803, made 
abortion a capital crime when a woman was “quick with child,” the legal 
standard at the time for proving the existence of a living child in the womb.12

In America, New York City replicated England’s midwife ordinance in 
1716, and “[m]anuals for justices of the peace printed in the Colonies in 
the 18th century typically restated the common-law rules on abortion.”13 
The American Medical Association launched a national campaign against 
abortion at its 1859 convention, endorsing a report that rejected the “mis-
taken and exploded dogma” that the unborn child has no “independent and 
actual existence…as a living being.”14 Courts followed the physicians’ lead 
in similarly abandoning outdated concepts such as quickening, with the 
Maryland Court of Appeals in 1887 noting its rejection of the idea that “the 
life of an infant was not supposed to begin until it stirred in the mother’s 
womb.”15 As a result, during the 19th century, “the vast majority of the States 
enacted statutes criminalizing abortion at all stages of pregnancy.”16

Attacking Pro-Life Laws Before Roe v. Wade

Rhetoric. By the 1950s, “statutes in all but four States and the District of 
Columbia prohibited abortion ‘however and whenever performed, unless 
done to save or preserve the life of the mother.’”17 Abortion advocates first 
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sought to undermine these pro-life laws with claims about the number of 
illegal abortions and women who died from them, as well as warnings about 
population growth.

Illegal Abortions. Abortion advocates’ rhetorical strategy claimed 
high numbers of both illegal abortions and abortion deaths, even though 
reliable evidence either did not exist or actually contradicted the claims. 
The most common claim about illegal abortions originated in a report 
following the first national conference on abortion in April 1955. Led 
by Dr. Mary Calderone, the Planned Parenthood Federation’s longtime 
medical director, the report stated that a “plausible estimate of the 
frequency of induced abortion…could be as low as 200,000 and as high 
as 1,200,000 per year,” but “there is no objective basis for the selection 
of a particular figure between these two estimates.”18 That did not stop 
abortion advocates from turning this wide indeterminate numerical 
range into a firm statistical claim. In congressional testimony, for exam-
ple, Calderone asserted that “1 million illegal abortions” were occurring 
every year.19

Deaths from Illegal Abortions. Claims about women dying from illegal 
abortions were on even shakier ground. In September 1967, for example, 
the New York Times referred to “the widely publicized estimate that 10,000 
American women die annually of the effects of criminal abortions.”20 The 
following year, Professor Roy Lucas made the same assertion in the open-
ing sentence of an article arguing that laws restricting abortion violate the 
Constitution.21

Ironically, Calderone herself had already debunked this wildly false 
claim. Writing in the American Journal of Public Health, for example, she 
noted that in 1957 there had been “only 260 deaths in the whole country 
attributed to abortions of any kind.”22 Data from the National Center for 
Health Statistics show that this total was cut in half within a decade23 and 
dropped to just 36 in 1973,24 the year Roe v. Wade was decided.

Undeterred, abortion advocates perpetuate these false claims as they 
continue to attack pro-life laws.25 In May 2019, the Washington Post’s Fact 
Checker column investigated this claim, concluding that “there is no evi-
dence” that “thousands of women of women died every year in the United 
States from illegal abortions.”26 The figures used by abortion advocates, 
wrote Glenn Kessler, “were debunked in 1969…[and t]here’s no reason 
to use them today.” The Fact Checker not only gave Planned Parenthood 
its worst “Four Pinocchios” rating (reserved for claims that are just plain 

“whoppers”27), but also included this claim in its 2019 “roundup of the big-
gest Pinocchios of the year.”28
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Warnings About Population Growth. Abortion was a prominent topic 
during 1965 congressional hearings on the “population crisis.”29 A Congres-
sional Quarterly report issued later that year noted that “[a]nxiety over the 
effects of rapid population growth also plays a part in directing attention 
to the abortion problem.”30 In March 1970, at President Richard Nixon’s 
request, Congress authorized the Commission on Population Growth and 
the American Future to conduct research and make recommendations 

“regarding a broad range of problems associated with population growth 
and their implications for America’s future.”31 Nixon named Population 
Council founder John D. Rockefeller III as the commission’s chairman 
and appointed 20 of its 24 members, including then-Population Council 
president Bernard Berelson.

Since its founding in 1952, the Population Council has “worked to expand 
access to and protect sexual and reproductive health and rights around the 
world.”32 Rockefeller initiated what became the Declaration on Population, 
first released in December 1966 with 12 heads of state as signatories33 and 
again a year later with 18 more,34 including President Lyndon Johnson. It 
declared that “the opportunity to decide the number and spacing of children 
is a basic human right.”35

The Rockefeller Commission report, released in March 1972, also 
connected abortion to population growth. The report asserted that “pro-
hibitions against abortion throughout the United States stand as obstacles 
to the exercise of individual freedom” and “violate social justice.”36 The 

“majority of the Commission believes that…states should be encouraged to 
enact affirmative statutes creating a clear and positive framework for the 
practice of abortion on request.”

Legislation. The second step in the strategy to attack pro-life laws urged 
state legislatures to modify their abortion restrictions. Abortion advocates 
initially framed their goal modestly. Dr. Alan Guttmacher, who would 
later lead the Planned Parenthood Federation, American Society for the 
Study of Abortion, and American Eugenics Society, wrote in 1959 that he 
was “strongly opposed to modifying the law to permit abortion on demand. 
There must be important medical or sociological necessity.”37

Scholar Clarke D. Forsythe writes that 1967 was the “breakthrough year 
for abortion law reformers”38 and that this legislative reform campaign 

“eventually reached all fifty states by 1971 or 1972.”39 Colorado was the first 
state to modify its pro-life law, using the statutory language recommended 
by the American Law Institute (ALI) in its 1962 Model Penal Code.40 North 
Carolina followed suit, requiring agreement by three physicians and also 
limiting abortions to state residents. In June 1967, then-California Governor 
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Ronald Reagan signed legislation into law that included the ALI’s exception 
for the life or health of the mother, limiting abortions to the first 20 weeks 
of pregnancy, and requiring agreement of two physicians through 12 weeks 
and three physicians thereafter.41

A total of 17 states modified their pro-life laws, 13 of them allowing abor-
tions in a few narrow circumstances and four states allowing abortions for 
any reason, but only during early pregnancy.42 After only four years, however, 
this legislative campaign had run its course. No additional states modified 
their pro-life laws after 1970, and several states, through their legislatures 
or directly by the voters, rejected proposals to repeal those laws.43

Litigation. With further legislative change unlikely, abortion advocates 
turned to litigation challenging the constitutionality of laws protecting the 
unborn. These challenges argued that the laws were unconstitutionally 
vague and, building on arguments first developed by Professors Roy Lucas44 
and Cyril Means,45 that they violated various unenumerated constitutional 
rights. By Forsythe’s count, 12 decisions (seven federal, five state) struck 
down state pro-life laws, and 21 decisions (five federal, 16 state) upheld 
them. The list below, in chronological order, summarizes the most signifi-
cant pre-Roe decisions.

These decisions are instructive. Several of them included holdings that 
would become part of the abortion regime imposed by the Supreme Court 
in Roe. In addition, the constitutional landscape before Roe v. Wade was 
similar to what it is after Roe’s demise—with no right to abortion under the 
U.S. Constitution. As such, these decisions demonstrate the kind of consti-
tutional arguments that will likely be made against pro-life laws today in 
state court.

People v. Belous. In 1872, the California legislature prohibited abortion 
except when “necessary to preserve [the mother’s] life.”46 A century later, 
the California Supreme Court agreed with Dr. Leon Belous, challenging 
his sentence for violating this law, that it was unconstitutionally vague. 
The court held that the phrase “necessary to preserve her life” was “not 
susceptible of a construction that…is sufficiently certain to satisfy due pro-
cess requirements without improperly infringing on fundamental rights.”47 
Although not the basis for its decision, the court also referred to a constitu-
tional right “to choose whether to bear children”48 that “follows from the 
Supreme Court’s and this court’s repeated acknowledgement of a ‘right of 
privacy’ or ‘liberty’ in matters related to marriage, family, and sex.”49 Only 
a few years later, the U.S. Supreme Court would take this approach in Roe 
to create a federal constitutional right to abortion.
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United States v. Vuitch. A physician and a nurse’s aide challenged a Dis-
trict of Columbia statute that prohibited abortion except when “necessary 
for the preservation of the mother’s life or health.”50 They argued that 
the statute was unconstitutionally vague and asserted “a constitutional 
right of all women…to determine whether or not they shall bear a child.”51 
Citing Belous, the court held that the statute failed to specify whether the 
exception included both physical and mental health52 and, therefore, placed 
physicians in “a particularly unconscionable position.”53 And like Belous, 
the court made suggestions that the Supreme Court would adopt in Roe, 
speculating about a right to privacy that “may well include the right to 
remove an unwanted child at least in early stages of pregnancy”54 and lead 
to “different [constitutional] standards at various phases of pregnancy.”55

Babbitz v. McCann. A Wisconsin statute prohibited abortions except 
when performed by a physician and that are “necessary…to save the life 
of the mother.”56 The court disagreed with Belous “that such language is 
so vague that one must guess at its meaning.”57 Instead, the court held 
that, under the Ninth Amendment,58 “a woman’s right to refuse to carry 
an embryo during the early months of pregnancy” outweighs “the claimed 

‘right’ of an embryo of four months or less.”59 In other words, “the moth-
er’s interests are superior to that of an unquickened embryo, whether the 
embryo is mere protoplasm, as the plaintiff contends, or a human being, as 
the Wisconsin statute declares.”60

Roe v. Wade. This case, brought by a single woman and a physician, 
challenged Texas’ 19th-century laws prohibiting abortion except when per-
formed “by medical advice for the purpose of saving the life of the mother.”61 
Citing Babbitz, the court held that the Texas statutes “deprive single women 
and married couples of their right, secured by the Ninth Amendment, to 
choose whether to have children”62 and that Texas failed to show that the 
abortion ban “is necessary to support a compelling state interest.”63 Citing 
Belous and Vuitch, the court also found the laws unconstitutionally vague, 
with “grave and manifold uncertainties” that deprived physicians of “proper 
notice of what acts in their daily practice and consultation will subject them 
to criminal liability.”64 On appeal, the U.S. Supreme Court did not address 
the vagueness issue,65 but held that the “right of privacy, whether it be 
founded in the Fourteenth Amendment…as we feel it is, or, as the District 
Court determined, in the Ninth Amendment…is broad enough to encom-
pass a woman’s decision whether or not to terminate her pregnancy.”66

Doe v. Bolton. While Roe challenged a 19th-century near-total ban on 
abortion, this case challenged a more recent Georgia law based on the ALI 
model.67 The court paid lip service, as the Supreme Court would in Roe, to 
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the idea that the abortion decision  “cannot be considered a purely private 
one affecting only husband and wife, man and woman.”68 In Roe, Justice 
Harry Blackmun, writing for the majority, similarly stated that the “preg-
nant woman cannot be isolated in her privacy” because “[s]he carries an 
embryo and, later, a fetus.”69

The Georgia statute challenged in Doe allowed an abortion if the preg-
nancy would “seriously and permanently injure [the mother’s] health.” 
On appeal, issuing the decision together with Roe, the Supreme Court 
established a very broad definition of health. “[T]he medical judgment,” 
Blackmun wrote, may be exercised in the light of all factors—physical, 
emotional, psychological, familial, and the woman’s age—relevant to the 
well-being of the patient. All these factors may relate to health.”70

Rosen v. Louisiana State Board of Medical Examiners. A Louisiana statute 
provided for suspension or revocation of the medical license of a doctor who 
has performed or aided in an abortion for reasons other than “the relief of 
a woman whose life appears in peril after due consultation with another 
licensed physician.” 71 A physician under investigation by the Louisiana 
State Board of Medical Examiners for violating this law challenged its con-
stitutionality. The court held that the phrase “relief of a woman whose life 
appears in peril” was “neither vague nor indefinite.”72 Even if, “as a general 
matter,” women have a fundamental right to determine whether to bear 
children “before they have become pregnant,”73 the court said, this right 
does not include abortion “if a child for whatever reason is not wanted.”74 
In other words, a “decision whether to bear children made before concep-
tion…contemplates the creation of a new human organism” while the same 
decision made after conception “contemplates the destruction of such an 
organism already created.”75

Steinberg v. Brown. Several plaintiffs, each claiming to represent a dif-
ferent class, challenged an Ohio law prohibiting abortion except when 

“necessary to preserve [the woman’s] life.”76 Citing the decisions in Roe and 
Doe, the court held that the plaintiffs had standing, and agreed with Babbitz 
that the statute was not unconstitutionally vague. And, following Rosen, 
the court observed that “the rights of individuals to determine without 
governmental interference whether or not to enter into the process of pro-
creation cannot be extended to cover those situations wherein, voluntarily 
or involuntarily, the preliminaries have ended, and a new life has begun.”77

Abele v. Markle. A group of Connecticut residents challenged that state’s 
laws that prohibited abortion unless “necessary to preserve [a woman’s] 
life.”78 The plaintiffs included women of child-bearing age; women physi-
cians, nurses, and other medical personnel; and women who “counsel others 
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concerning abortion.”79 The court held that, while not unconstitutionally 
vague,80 the statutes violated the Ninth Amendment and the Fourteenth 
Amendment’s Due Process Clause.81

The district and appeals courts in this case each offered observations that 
appeared to influence the Supreme Court in Roe. The district court began 
its opinion with observations about the “extraordinary ramifications” of 
pregnancy for women,82 similar to what the Supreme Court would call the 

“detriment” for women from prohibiting abortion.83 The Second Circuit’s 
contribution was even more significant, originating the concept of viability 
that would become “the central principle of Roe v. Wade.”84

No one had mentioned viability during the lower court proceedings 
in Roe and, even before the Supreme Court, the parties “did not discuss 
viability in their briefs or urge the Justices to adopt viability as a standard. 
There was no mention of viability in the arguments.”85 Forsythe writes that 
the “earliest reference to viability in the Justices’ records” is a memo by a 
Blackmun clerk dated August 11, 1972.86 A month later, affirming the deci-
sion striking down the Connecticut pro-life law in Abele, U.S. Circuit Judge 
Jon Newman made the same suggestion. “[T]he state interest in protecting 
the life of a fetus capable of living outside the uterus,” he wrote, “could be 
shown to be more generally accepted and, therefore, of more weight in the 
constitutional sense than the interest in preventing the abortion of a fetus 
that is not viable.”87 In Casey, the Court reaffirmed that the Constitution 
protects a woman’s right “to terminate her pregnancy before viability.”88

Crossen v. Attorney General of Kentucky. Plaintiffs challenged a Kentucky 
law prohibiting abortion “unless…necessary to preserve [the woman’s] life”89 
on vagueness and substantive constitutional grounds. The court held that, 
while “perhaps technically imprecise,” the language was not unconstitu-
tionally vague.90 The court also held that, even assuming the existence of a 

“right to privacy in certain matters of marriage, family and sex,” the state 
“has a compelling interest in the preservation of potential human life” that 
justifies “a statute of this rigidity.”91

Cheaney v. State.  An Indiana plaintiff appealed her conviction for per-
forming an illegal abortion. She challenged a state law that prohibited 
abortion “unless…necessary to preserve [the mother’s] life,” arguing that 
it was vague and violated a woman’s Ninth Amendment right to “deci[de] 
whether to bear an unquickened fetus.”92 The court held that assessing 
whether the state has a compelling interest in “protecting the life of the 
unborn child” required determining “whether the unborn child has an inde-
pendent existence, and also whether this independent existence begins at 
conception or only at quickening.”93
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The court examined “the legal recognition and the medical recognition of 
the fetus, both quickened and unquickened”94 and noted how “advances in 
medical knowledge”95 have made either quickening or viability unsuitable 
for answering these questions. Instead, “[w]e ought to be safe…in saying 
that legal separability should begin where there is biological separability…. 
[W]hat we know makes it possible to demonstrate clearly that separability 
begins at conception.”96 The court concluded that “a state interest in what is, 
at the very least, from the moment of conception a living being and potential 
human life, is both valid and compelling.”97

State v. Munson. A physician charged with performing an illegal abortion 
challenged a South Dakota law prohibiting abortion “unless the same is nec-
essary to preserve [the mother’s] life.”98 The South Dakota Supreme Court 
observed that the case “follows a pattern of attack made against similar 
abortion laws in other states.”99

Like those cases, this challenge asserted that the statute violated “the 
right of individual privacy including the right to obtain an abortion for 
an unwanted pregnancy” and that it was unconstitutionally “vague and 
indefinite.”100 Citing Steinberg, the court rejected these arguments, simi-
larly distinguished between deciding whether to become pregnant from 

“destroy[ing] the product of conception after it has taken place.”101

Attacking Pro-Life Laws After Roe v. Wade

The Supreme Court’s claim in Casey that it was “resolv[ing]…[this] 
intensely divisive controversy”102 over abortion was never more than 
judicial wishful thinking. Far from abating, pro-life legislative efforts have 
steadily expanded,103 including laws prohibiting abortion, regulation of 
the abortion decision-making process, restrictions on how abortions are 
performed, and laws governing whether the government must subsidize 
abortion.104 Despite decades of relentless propaganda from abortion advo-
cates and the mainstream media, public opinion about the legal status of 
abortion has actually changed very little. For example:

 l In 1970s Gallup polls and recent CNN polls, a majority thought abor-
tion should be legal “only under certain circumstances” and defined 

“certain circumstances” narrowly.105

 l In polls by USA Today and Gallup over two decades, support for abor-
tion being “generally” legal plummeted from an average of 64 percent 
in the first trimester to less than 10 percent in the third.106
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 l Gallup polls show that the same percentage of Americans consider 
themselves “pro-choice” today as they did in 1995.107

In Dobbs v. Jackson Women’s Health Organization,108 the Supreme Court 
overruled Roe and Casey, holding that “the Constitution does not confer a 
right to abortion.”109 As a result, laws that restrict or prohibit abortion are 

“entitled to a ‘strong presumption of validity’”110 under the U.S. Constitution 
and “must be sustained if there is a rational basis on which the legislature 
could have thought that it would serve legitimate state interests.” These 
interests, Justice Samuel Alito wrote, include “respect for and preservation 
of prenatal life at all stages of development.”111

The United States, however, is a union of sovereign states that each has its 
own constitution and a supreme court with final authority to interpret that 
constitution’s meaning and determine its application. Abortion advocates, 
therefore, are turning from using a single “supreme law of the land”112 in a 
single judicial system to using dozens of state constitutions in just as many 
judicial systems.

State Constitutions and Individual Rights

The foundation for using state courts and constitutions as a source of 
enhanced protection for individual rights was being laid well before Roe v. 
Wade. Justice William Brennan, appointed to the Supreme Court in 1956, 
was an early advocate. He first broached this subject in the 1961 James Mad-
ison Lecture in Constitutional Law at New York University School of Law,113 
returning to it in the 1977 Meiklejohn Lecture at Harvard Law School.114 
There, he observed that “more and more state courts are construing state 
constitutional counterparts of the Bill of Rights as guaranteeing citizens of 
their states even more protection than the federal provisions, even those 
identically phrased.”115

Brennan speculated that state courts may be reacting to “a trend in 
recent opinions of the United States Supreme Court to pull back from, or at 
least suspend for the time being”116 its previously more liberal construction 
of “‘constitutional  provisions for the security of the person and property.’”117 
Supreme Court decisions, Brennan emphasized, “are not, and should not 
be, dispositive of questions regarding rights guaranteed by counterpart 
provisions of state law.”118 State courts, therefore, should “step into the 
breach…. With federal scrutiny diminished, state courts must respond by 
increasing their own.”119
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Scholars have applied this approach to identify state constitutional 
grounds for abortion rights. Writing in 2009, for example, Professor Linda J. 
Wharton argued that Roe v. Wade had become “a shadow of its former self.”120 
Subsequent decisions, she claimed, had “seriously undermined Roe’s promise 
of full and meaningful federal constitutional protection for women’s access 
to abortion.”121 Acknowledging that “no state constitution currently affir-
matively protects a right to abortion,”122 Wharton explained that they still 

“provide fertile ground for protecting reproductive rights.”123 Like Chaput 
had done, Wharton examined explicit and implicit privacy guarantees and 
different kinds of constitutional provisions that “recognize individual equal-
ity.”124 She also noted that “many state constitutions also contain equal rights 
amendments” and “twenty states have sex equality guarantees that could 
potentially be used to strengthen protection for abortion rights.”125

Current State Constitutions and Abortion

Prior to 2022, no state constitution explicitly protected a right to abor-
tion, and several state supreme courts held that their constitutions did not 
protect such a right.126 Courts in other states declined to address whether 
their constitutions did so, deferring to the federal right to abortion in Roe 
and Casey.127 In 12 states, however, the supreme court created a right to 
abortion by interpreting provisions related to privacy, due process, or 
equal protection.

Alaska. The Alaska Constitution provides that the “right of the people 
to privacy is recognized and shall not be infringed.”128 The Alaska Supreme 
Court held in 1997 that this right to privacy protects “reproductive auton-
omy, including the right to abortion”129 even more broadly than Roe and 
Casey interpreted the U.S. Constitution to do. The court also held that 
because “reproductive rights are fundamental,”130 abortion restrictions 
must meet the strict scrutiny standard.131 This standard requires that a law 
be a “narrowly tailored”132 or “necessary”133 means to achieve a “compelling” 
government purpose.134

California. The California Constitution provides: “All people are by 
nature free and independent and have inalienable rights. Among these are 
enjoying and defending life and liberty, acquiring, possessing, and protect-
ing property, and pursuing and obtaining safety, happiness, and privacy.”135 
The California Supreme Court held in 1997 that this “includes a pregnant 
woman’s right to choose whether or not to continue her pregnancy.”136 The 
court held that this is a “fundamental” right and that abortion restrictions 
must meet Roe’s “compelling interest” standard.137



 JaNuary 5, 2023 | 12LEGAL MEMORANDUM | No. 322
heritage.org

Florida. The Florida Constitution provides: “Every natural person has 
the right to be let alone and free from governmental intrusion into the 
person’s private life except as otherwise provided herein.”138 The Florida 
Supreme Court held in 1989 that this right encompassed the decision of 

“whether, when, and how one’s body is to become the vehicle for another 
human being’s creation.”139

Illinois. The Illinois Constitution’s privacy clause is phrased much like 
the U.S. Constitution’s Fourth Amendment: “The people shall have the right 
to be secure in their persons, houses, papers and other possessions against 
unreasonable searches, seizures, invasions of privacy or interceptions of 
communications by eavesdropping devices or other means.”140 In 2013, 
the Illinois Supreme Court held that while this language did not protect a 
right to abortion, “our state due process clause” provides “protections, with 
respect to abortion, equivalent to those provided by the federal due process 
clause” as interpreted in Roe.141

Iowa. In 2015, the Iowa Supreme Court applied the Supreme Court’s 
decision in Casey to strike down a ban on using telemedicine to obtain abor-
tion drugs.142 Three years later, the court went further, interpreting the Iowa 
Constitution’s due process clause to protect a right “to decide whether to 
continue or terminate a pregnancy” and requiring that abortion restrictions 
must meet Roe’s strict scrutiny standard.143 But in 2022, the Iowa Supreme 
Court overruled its 2018 decision, “reject[ing] the proposition that there is a 
fundamental right to abortion in Iowa’s Constitution.”144 It did not, however, 
decide “what constitutional standard should replace it.”145

Kansas. The Kansas Constitution guarantees “equal and inalienable 
natural rights, among which are life, liberty, and the pursuit of happiness.”146 
In a 2019 per curiam opinion, the Kansas Supreme Court held that this pro-
vision provides a “foundation for substantive rights,” including “a woman’s 
right to make decisions about…whether to continue her pregnancy.”147 The 
court mirrored Roe’s “revisionist history”148 in attempting to justify this 
conclusion by citing influential jurists and legal philosophers such as John 
Locke, William Blackstone, and Edmund Burke.149 But as they have done 
to Roe,150 scholars have demonstrated that the court’s holding in this case 
went beyond what a fair reading of legal history allows.151

Massachusetts. The Massachusetts Supreme Judicial Court has “taken 
the view that the principles of due process of law in our State Constitu-
tion are embodied” in several provisions.152 In Framingham Clinic, Inc. v. 
Selectmen of Southborough,153 a case involving a challenge to a zoning law 
designed to exclude abortion clinics from a town, the court held that these 
due process principles prohibited the state from “interpos[ing] material 
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obstacles to the effectuation of a woman’s counselled decision to terminate 
her pregnancy in the first trimester.”154 And in Moe v. Secretary of Admin-
istration and Finance,155 the court struck down restrictions on Medicaid 
funding for abortion, holding that “a woman’s right to make the abortion 
decision privately”156 is within the “constitutional guarantee of privacy”157 
protected by the state constitution.

Minnesota. In Doe v. Gomez,158 the Minnesota Supreme Court struck 
down state laws restricting the use of public funds to pay for abortions. It held 
that three provisions of the state constitution, including its due process clause, 
establish a “fundamental right to privacy”159 that “encompasses a woman’s 
right to decide to terminate her pregnancy.”160 Abortion restrictions, the court 
held, must meet the Roe v. Wade compelling interest standard.161

Mississippi. The Mississippi Constitution includes a provision that 
parallels the U.S. Constitution’s Ninth Amendment: “The enumeration 
of rights in this constitution shall not be construed to deny or disparage 
others retained by, and inherent in, the people.”162 In 1998, the Mississippi 
Supreme Court held that this provision protects a right to privacy, including 
the right to bodily integrity and “an implicit right to have an abortion.”163 
The court held, however, that abortion restrictions would be subject to the 
more lenient “undue burden” standard established in Planned Parenthood 
v. Casey, rather than strict scrutiny under Roe v. Wade.164

Montana. The Montana Constitution provides: “The right of individ-
ual privacy is essential to the well-being of a free society and shall not be 
infringed without the showing of a compelling state interest.”165 In 1999, 
the Montana Supreme Court held that this includes “a woman’s right of 
procreative autonomy—i.e., here, the right to seek and to obtain a specific 
lawful medical procedure, a pre-viability abortion, from a health care pro-
vider of her choice.”166

New Jersey. The New Jersey Constitution provides: “All persons are 
by nature free and independent, and have certain natural and unalienable 
rights, among which are those of enjoying and defending life and liberty, of 
acquiring, possessing, and protecting property, and of pursuing and obtain-
ing safety and happiness.”167 The New Jersey Supreme Court has interpreted 
this provision to include “a guarantee of equal protection of the laws”168 that, 
in turn, includes “the choice to terminate a pregnancy or bear a child.”169

New York. The New York Court of Appeals, the state’s highest court, has 
interpreted the state constitution’s due process clause170 to include “the 
fundamental right of reproductive choice.”171 The court had previously held 
that restrictions on fundamental rights must “promote a compelling State 
interest and [be] narrowly tailored to achieve that purpose.”172
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Washington. In 1975, the Washington Supreme Court held that “implic-
it”173 in the Washington Constitution’s due process clause was a “right to 
privacy” that mirrored the right created in Roe.174 A restriction on that right, 
the court held, must be “justified by some ‘compelling state interest’ which 
it furthers.”175

State Equal Rights Amendments

Congress proposed the Equal Rights Amendment (ERA) in June 1972, 
sending it to the states for ratification. In November 1977, while the ERA 
was pending before state legislatures, the National Women’s Conference 
issued a National Plan of Action that called for both ratification of the ERA 
and “reproductive freedom.”176 Less than one year later, President Jimmy 
Carter created the National Advisory Committee for Women to advise him 
regarding “initiatives needed to promote full equality for American women…
including recommendations of the 1977 National Women’s Conference.”177 
At its first meeting in January 1979, commission co-chairs Representative 
Bella Abzug (D–NY) and Carmen Delgado Votaw asserted that the ERA was 
the “foundation on which all our proposals rest,” including fighting “the 
continued erosion of the Constitutional right to reproductive freedom.”178 
Since then, abortion advocates have repeatedly affirmed their view that the 
ERA would provide an alternative constitutional basis for abortion rights.179

Even though the campaign to add the ERA to the U.S. Constitution failed, 
21 state constitutions contain a similar provision and six others have a more 
limited gender equality provision.180 Abortion advocates have long insisted 
that both state and federal ERAs should be understood the same way.181 In 
a January 2020 analysis, for example, the Center for American Progress 
cited court decisions interpreting and applying state ERAs to strike down 
abortion restrictions as support for concluding that the federal ERA “could 
further buttress…existing constitutional protections” for abortion rights.182

In fact, courts in several states have held that the equal rights amend-
ments in their respective constitutions invalidate restrictions on public 
funding of abortion. For example:

 l Connecticut. The Connecticut Constitution provides: “No person 
shall be denied the equal protection of the laws…because of…sex.”183 In 
Doe v. Maher,184 the Connecticut Superior Court applied strict scrutiny 
to conclude that using Medicaid funds for “medical expenses neces-
sary to restore the male to health” but not for “therapeutic abortions 
that are not life-threatening”185 violates the state ERA.
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 l New Mexico. The New Mexico Constitution provides: “Equality 
of rights under law shall not be denied on account of the sex of any 
person.”186 In New Mexico Right to Choose/NARAL v. Johnson,187 the 
New Mexico Supreme Court held that allowing Medicaid funds to pay 
for abortions only for specific reasons violated the state ERA.

 l Pennsylvania. The Pennsylvania Constitution provides: “Equality 
of rights under the law shall not be denied or abridged in the Com-
monwealth of Pennsylvania because of the sex of the individual.”188 
Several abortion clinics filed suit, arguing that the Medicaid program’s 
restriction on funding for elective abortions violated the state ERA 
by denying coverage of a medical procedure that can be used only by 
women.189 The Commonwealth Court of Pennsylvania dismissed the 
suit, holding that “we can ascertain no reason, and none is alleged, 
why women enrolled in [Medicaid] cannot assert the constitutional 
claims in the petition for review on their own behalf.”190 The court also 
followed Pennsylvania Supreme Court precedent in rejecting the argu-
ment that restricting funding for non-therapeutic abortions, which 
only women can obtain, is a “legislative classification…related to sex.”191

Changing State Constitutions

While arguing that state constitutions can be a source of abortion rights, 
Professor Wharton warned of “the possibility of backlash against favorable 
state court abortion rights decisions in the form of constitutional amend-
ments.”192 Voters have responded in different ways to state supreme court 
decisions interpreting their state constitutions regarding abortion rights.

Tennessee. In Davis v. Davis,193 a custody dispute over frozen embryos, 
the Tennessee Supreme Court in 1992 looked to the U.S. Supreme Court’s 
privacy precedents, holding that the state constitution protects an unenu-
merated “right of procreational autonomy” or “the right to procreate and 
the right not to procreate.”194 Eight years later, the court held that this right 
includes “a woman’s right to obtain a legal termination of her pregnancy.”195 
Voters responded by amending the state constitution to read: “Nothing in 
this Constitution secures or protects a right to abortion or requires the 
funding of an abortion.”196

Michigan. In 1997, the Michigan Court of Appeals held that, while the 
courts had recognized a “generalized right to privacy” under the state con-
stitution, that right did not include abortion.197 A quarter-century later, in 
the November 2022 election, Michigan voters adopted Proposal 3 (Prop 3), 



 JaNuary 5, 2023 | 16LEGAL MEMORANDUM | No. 322
heritage.org

adding to their constitution a provision guaranteeing to “every individual” 
a “fundamental right to reproductive freedom, which entails the right to 
make and effectuate decisions about all matters relating to pregnancy.” In 
several ways, this new provision protects the right to abortion even more 
extensively than under Roe and Casey. Here are a few examples:

 l The Supreme Court held that the presence of the unborn child makes 
abortion “inherently different”198 from contraception. Prop 3 makes 
no distinction between preventing and terminating pregnancy.

 l Roe and Casey held that the state’s interest in “protecting fetal life”199 is 
“important” throughout pregnancy and “compelling” after viability.200 
Prop 3 acknowledges no state interest in protecting life before birth at 
all, restricting any “compelling” state interest to “the limited purpose 
of protecting the health of an individual seeking care.”

 l The Supreme Court defined viability as the point after which the 
unborn child is “potentially able to live outside the mother’s womb, 
albeit with artificial aid.”201 Prop 3 defines viability more narrowly as 
a “significant likelihood of the fetus’s sustained survival outside the 
uterus without the application of extraordinary medical measures.”

 l Casey held that the state’s interest in the “life of the fetus” exists “from 
the outset of the pregnancy.”202 Prop 3 does not recognize any interest 
in the child at any point in pregnancy.

 l The Supreme Court held that, even after viability, the state must 
allow abortions that are “necessary” to preserve the mother’s life or 
health.203 Prop 3 broadens that exception to anything the physician 
deems “medically indicated.”

 l In several cases, the Supreme Court recognized that minors “often 
lack the ability to make fully informed choices”204 and upheld laws 
requiring some level of parental involvement in minors’ abortion 
decision.205 Prop 3 makes no distinction between minors and adults, 
giving every “individual” the same the right to “make and effectuate 
decisions about all matters relating to pregnancy.”

California. As noted above, the California Supreme Court in 1997 inter-
preted the state constitution to protect a “fundamental” right to abortion. 
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Nonetheless, in November 2022, voters approved Proposition 1, described 
by the Secretary of State as “expressly include existing rights to reproductive 
freedom—such as the right to choose whether or not to have an abortion and 
use contraceptives.” Even if the measure had failed, however, “existing rights 
to reproductive freedom…would continue to exist under other state law.”206

Vermont. In Beecham v. Leahy,207 decided before Roe v. Wade, the Ver-
mont Supreme Court suggested that the traditional application of abortion 
bans after “quickening” implied that the legislature recognized a right to 
abortion before that point.208 Abortion, the court observed, is “an appro-
priate area for legislative action, provided such legislation does not, as the 
present law does, restrict to the point of unlawful prohibition.”209 The court 
did not, however, actually identify this “point of unlawful prohibition” or 
hold that the state constitution protects a right to abortion.

This left uncertain whether there existed a right to abortion under Ver-
mont law. Vermont voters, however, addressed that issue in November 2022. 
By more than three-to-one, they voted to add the following new article to 
the state constitution: “That an individual’s right to personal reproductive 
autonomy is central to the liberty and dignity to determine one’s own life 
course and shall not be denied or infringed unless justified by a compelling 
State interest achieved by the least restrictive means.”210

These examples show that voters can change their state constitutions to 
provide or prevent protection for the unborn. They can do so in reaction 
to state supreme court decisions or independent from them. “State consti-
tutions are much easier to amend than the U.S. Constitution”211 and voters 
can participate in this process in different ways. While each legislature 
may propose constitutional amendments,212 for example, voters in 26 of 
those states may use petitions to propose them.213 The required signature 
threshold is typically defined in terms of a percentage of votes cast in the 
previous gubernatorial election, ranging from 5 percent in Colorado214 to 15 
percent in Arizona.215 And in every state, constitutional amendments must 
be approved by the voters.

Changing State Supreme Courts

In 32 states, voters have a role in determining who sits on their supreme 
court. According to the Brennan Center for Justice, 21 states use contested 
elections, 14 of them non-partisan and the other seven partisan, to select 
new members of the state supreme court.216 In addition, following the gov-
ernor’s appointment to a first term, voters in 11 states vote in an uncontested 
election whether to retain a justice for another term.217
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 l Contested Non-partisan Elections: Arkansas, Georgia, Idaho, 
Kentucky, Minnesota, Mississippi, Montana, Nevada, North Dakota, 
Oregon, Washington, West Virginia, and Wisconsin.

 l Contested Partisan Elections: Alabama, Illinois, Louisiana, Michi-
gan,218 New Mexico, North Carolina, Ohio, Pennsylvania, and Texas.

 l Uncontested Retention Elections After Governor Appointment: 
Alaska, Colorado, Illinois, Iowa, Maryland, Montana, Nebraska, New 
Mexico, Pennsylvania, Utah, and Wyoming.

Conclusion

In the 1950s, abortion advocates began a campaign to stop what had 
been a centuries-long “unbroken tradition of prohibiting abortion.” That 
campaign utilized rhetorical claims aimed at shifting attention from the 
unborn child to the pregnant woman, political efforts to persuade states to 
liberalize their abortion laws, and litigation urging courts to declare pro-life 
laws unconstitutional. The litigation results, like the legislative effort, were 
mixed, but laid the legal groundwork by making arguments—and resulting 
in court decisions—that would be developed further in later cases.

The Supreme Court’s decision in Roe v. Wade, however, surpassed this 
campaign’s most optimistic goals by not only creating a right to abortion 
in the U.S. Constitution but imposing rules so restrictive that no abortion 
prohibition anywhere in America at the time survived. Litigation attacking 
pro-life laws proceeded in federal court, with Roe and, later, Planned Par-
enthood v. Casey as potent precedential weapons.

Now that the U.S. Supreme Court has overruled Roe and Casey, however, 
this litigation is shifting to state courts, where the legal landscape is much 
more diverse. In 14 states, by either amendment or judicial interpretation, 
the constitution protects abortion rights. Seven other states are among the 
21 with equal rights amendments, which some courts have interpreted them 
to require that taxpayers subsidize abortion.

As this Legal Memorandum has outlined, Roe v. Wade did not stop legisla-
tures from enacting pro-life laws—and overruling Roe will not stop abortion 
advocates from attacking those laws. Pro-life Americans, however, have 
several opportunities to defend the unborn. Voters elect the legislators and 
governor responsible for enacting their state’s laws. They also determine 
what their state’s constitution says and, in many states, who sits on the 
supreme court that is responsible for interpreting and applying it.
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Finally, voters also elect state attorneys general, the officials primarily 
responsible for defending the constitutionality of those duly enacted laws 
before those courts.219 While the U.S. Supreme Court’s distortion of the 
Constitution in Roe v. Wade and Planned Parenthood v. Casey stifled such 
pro-life opportunities, overruling those “egregiously wrong”220 decisions 
has cleared the way to continue the tradition of protecting the unborn.

Thomas Jipping is Senior Legal Fellow in the Edwin J. Meese III Center for Legal and 

Judicial Studies at The Heritage Foundation.
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