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KEY TAKEAWAYS

Public officials may be impeached for
gross misconduct in office—whether or
not they have committed an indictable
crime.

DHS Secretary Alejandro Mayorkas should
be impeached because he has violated his
oath of office, abused the powers of his
office, and betrayed the public trust.

Impeaching Mayorkas would be com-
pletely consistent with Congress’s
historical understanding and exercise of
its impeachment power.

he drumbeat is building for the U.S. House

of Representatives to take up articles of

impeachment against Homeland Security
Secretary Alejandro Mayorkas.! A recent Special
Report by Heritage Foundation analysts? lays out in
detail three grounds for impeachment:

Mayorkas has violated his oath of office by refus-
ing to enforce and repeatedly violating the laws he is
sworn to uphold.

He has abused the powers of his office through the
deliberate pursuit of policies that have precipitated a
humanitarian and border catastrophe, that undermine
the sovereignty of the United States, and that put the
safety and security of the American people at risk.

He has betrayed the public trust by making false
statements to Congress and purposely misleading
the public about the nature and effects of his policies.

This paper, in its entirety, can be found at http://report.heritage.org/bg3756
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That Special Report shows that Secretary Mayorkas has assumed the
power to suspend key provisions of the country’s immigration laws and is
illegally releasing hundreds of thousands of unscreened aliens into all parts
of the U.S. in reckless disregard of the enormous harm done to America’s
communities. Unknown numbers of violent criminals, gang members, drug
traffickers, human traffickers, and potential terrorists are being released
into the country, and all regions of the U.S. have become flooded with deadly
fentanyl from Mexico that is pouring over the open, unsecured border that
Secretary Mayorkas has recklessly created through his actions.?

As the Members of the House of Representatives contemplate their
constitutional duty and consider how best to respond to the national
crisis created by Mayorkas, it is worth examining again the purposes of
impeachment and the historical meaning of the phrase “high Crimes and
Misdemeanors” as used in Article II, Section 4 of the U.S. Constitution.*

That examination reveals a settled understanding—beyond dispute—that
impeachable offenses are not limited to prosecutable crimes. Rather, the
Framers of the Constitution understood, and the House of Representa-
tives has consistently concluded, that the impeachment power reaches
all manner of gross misconduct in office that does serious harm to the U.S.
political system or the U.S. constitutional order. The actions, policies, and
statements of Secretary Mayorkas easily meet that standard.®

Understanding the Constitutional Text and Interpre-
tations of the Framers and Early Commentators

As Alexander Hamilton explained in The Federalist No. 65, the Framers
of the U.S. Constitution modeled the impeachment clause on the traditional
impeachment practices of the English parliament.c Hamilton affirmed that
impeachment was “designed as a method of NATIONAL INQUEST into the
conduct of public men” and that “the true light in which” the practice of
impeachments “ought to be regarded” was “as a bridle in the hands of the
legislative body upon the executive servants of the government.””

Consistent with that conception, Hamilton stressed that impeachment
is inherently a “political” response to the abuse of official power by an offi-
cer of the government and should not be seen as personal punishment for
criminal offenses: “The subjects of [impeachment] are those offenses which
proceed from the misconduct of public men, or, in other words, from the
abuse or violation of some public trust. They are of a nature which may with
peculiar propriety be denominated POLITICAL, as they relate chiefly to
injuries done immediately to the society itself.”®
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The Framers knew that impeachment was an important means by which
the English parliament had come to check the abuses of the king’s ministers
and favorites. One of the most prominent examples was the impeachment
of Thomas Wentworth, Earl of Strafford, during the showdown between
the House of Commons and King Charles I leading up to the English Civil
War. The grounds for Wentworth’s impeachment included that, as Lord
Deputy of Ireland and as a principal advisor to the king, he had attempted

“tointroduce Arbitrary and Tyrannical Government against Law,” had acted
“to subvert the Fundamental Laws and Government of the Realms,” and had
undermined the rights of parliament.’

Over the centuries, the grounds for impeachment included a wide
range of misconduct in office by governmental ministers, variously

» <

described with phrases like “treason,” “high treason,” “misdemeanors,”
“malversations,” and “high Crimes and Misdemeanors.”’® By the time the
American constitutional convention was held in the summer of 1787, the
key term of art “high Crimes and Misdemeanors” was well established
and had been used by the English parliament for more than 400 years.
The earliest instance of its use was in the impeachment of Michael de la
Pole, First Earl of Suffolk, the Lord Chancellor of England under King
Richard II, who was impeached by the so-called Wonderful Parliament
of 1386—the first English minister removed from office by impeach-
ment. De la Pole’s “high Crimes and Misdemeanors” included, in
addition to apparent common law offenses, at least one breach of trust
and one omission that were distinctly non-criminal in nature: breaking
a promise to parliament that he would follow the recommendations of a
committee of the House of Lords and failing to expend a sum of money
that parliament had directed be used to ransom the city of Ghent, which
was lost to Burgundy and France as a result."

Parliament also used the phrase “high Crimes and Misdemeanors” in
impeaching Sir Henry Yelverton, attorney general to King James I, in
1621. The charges against Yelverton included failing to prosecute lawsuits
he had commenced and prematurely exercising authority before it was
properly vested in him.'? The phrase was used in nearly all impeachments
approved by the House of Commons in the 1700s, most of which charged
the impeached officers with abuses of power and breaches of trust, not
criminal offenses.”

When the delegates to the Constitutional Convention gathered in Phila-
delphia in 1787 to debate the framing of the U.S. Constitution, the British
parliament was famously considering the impeachment of Warren Hastings,
the first governor-general of India. The original resolution of impeachment
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introduced in the House of Commons by Sir Edmund Burke in 1786 and
accepted as articles of impeachment by the House in 1787 charged Hastings
with various “high Crimes and Misdemeanors.” Certain corruption charges
were potentially criminal in nature, such as the charge that Hastings had
illegally confiscated property belonging to one of the princely families of
India, but most of the charges were non-criminal, including allegations of
gross maladministration of his authorities and cruelty to the people of India
that had precipitated violent uprisings.**

Back in Philadelphia, the initial draft of the Constitution’s impeach-
ment clause named only “treason or bribery” as grounds for impeachment.
George Mason of Virginia objected that these grounds were too limited, and
he specifically referred to the Hastings case:

Why is the provision restrained to Treason & bribery only? Treason as defined
in the Constitution will not reach many great and dangerous offenses. Hast-
ings is not guilty of Treason. Attempts to subvert the Constitution may not be
Treason as above defined—As bills of attainder which have saved the British
Constitution are forbidden [to Congress in the U.S. Constitution], it is the more
necessary to extend: the power of impeachments.'s

Mason made a motion to add the word “maladministration” to trea-
son and bribery as grounds for impeachment—maladministration being a
term used by six of the 13 original state constitutions, including Virginia’s,
as a basis for impeachment. But James Madison objected that “malad-
ministration” was “so vague” and broad a term, potentially encompassing
minor failings, that it would be “equivalent” to giving the President and
civil officers of the government a mere “tenure during pleasure of the
Senate.” So, Mason withdrew his first suggestion and substituted the
tried-and-true phrase “high crimes and misdemeanors agst. the State,”
which was approved by eight states, with three opposed, and no further
debate. The phrase was clarified later the same day to “high crimes and
misdemeanors against the United States” and was eventually shortened
to the final version—“or other high Crimes and Misdemeanors”—by the
Committee on Style and Revision, which was charged with improving the
language of the constitutional articles adopted by the convention without
altering their substance.'®

When the Framers approved the term of art “high Crimes and Misde-
meanors” in 1787, they well knew its broad meaning, history, and usage in
English parliamentary practice, and they understood and accepted that it
extended to gross misconduct in office that was not confined to criminal
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offenses. That was manifestly true of many of the most serious charges
raised by Edmund Burke against Warren Hastings in the high-profile
impeachment case then occupying the House of Commons, and the atten-
tion of the Framers was specifically focused on the charges against Hastings
when they voted to adopt this phrase.

The qualifying term “high” was important to the specialized meaning of
the phrase. As explicated in Blackstone’s Commentaries, a work familiar to
Madison and most of the other delegates in Philadelphia, a “high crime” or

“high misdemeanor,” like “high treason,” was an egregious offense against
the systems and constitutional order of the government, rather than against
any particular person (as was the case, for example, with “petit treason”).

An ordinary crime or misdemeanor harms individual victims and is sub-
ject to punishment through the established processes of the criminal law,
but a high crime or high misdemeanor is a form of misconduct committed
by an officer of the government which harms the entire government and
is appropriately remedied in the first instance through removal of the
officeholder by impeachment. The “first and principal high misdemeanor,”
according to Blackstone, was the gross maladministration of governmental
authority by “such high officers, as are in public trust and employment,” and

was “usually punished by the method of parliamentary impeachment.””

This well-established understanding of “high” offenses explains why
Mason suggested the full phrase “high crimes and misdemeanors against
the United States” (emphasis added) to the constitutional convention. It also
explains why the Committee on Style and Revision could drop the final four
words as unnecessary (being redundant) without changing the understood
meaning of the impeachment clause.

After Philadelphia, the Framers who addressed the impeachment clause
in the state ratifying conventions, and the other delegates to those state con-
ventions who discussed impeachment and voted to ratify the Constitution,
consistently affirmed, with specific examples, the understanding that the
impeachment power would broadly reach all manner of serious offenses
against the government, including usurpations of authority, abuses of power,
and breaches of trust. No delegate to the ratifying conventions, including
those who opposed ratification, contended that impeachment was or should
be limited to remedying only indictable crimes.'

Illustrative are the examples of impeachable offenses given by Madison
and Mason in the Virginia ratifying debates: If the President used his par-
don power to avoid discovery or prosecution of a crime that he was party
to, or if the President called only friendly Senators from certain states to
ratify a treaty that he feared would be rejected by the full Senate.” Or the
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examples offered by James Iredell in the North Carolina debates: If the

President gave “false information to the Senate” or “concealed important

intelligence” to gain Senate support for his foreign policy objectives.?® Or

Charles Cotesworth Pinckney of South Carolina: “those who behave amiss

[in office], or betray their public trust.”* At the same time, Edmund Ran-
dolph of Virginia emphasized that impeachment would, of course, not be

the proper response for mere differences of opinion or involuntary errors

of judgment.??

In the debates of the First Congress, leading Members of the House,
including Madison, expressed the view that impeachment would be an
available response if the President failed to “superintend” the “excesses”
of his subordinates or if he or the other officers of the executive branch
neglected their duties or failed to carry out their statutory responsibilities.?

In the first decades of the republic following ratification, commentators
continued to stress the broad nature and flexibility of the impeachment
power as a response to executive misconduct. In his great Commentaries
on the Constitution, Justice Joseph Story wrote in 1833:

Not but that crimes of a strictly legal character fall within the scope of the
[impeachment] power...but that it has a more enlarged operation, and reaches,
what are aptly termed political offenses, growing out of personal misconduct
or gross neglect, or usurpation, or habitual disregard of the public interests, in
the discharge of the duties of political office. These are so various in their char-
acter, and so indefinable in their actual involutions, that it is almost impossible
to provide systematically for them by positive law. They must be examined
upon very broad and comprehensive principles of public policy and duty.

They must be judged of by the habits and rules and principles of diplomacy,

or departmental operations and arrangements, of parliamentary practice, of
executive customs and negotiations of foreign as well as domestic political
movements; and in short, by a great variety of circumstances, as well those
which aggravate as those which extenuate or justify the offensive acts which
do not properly belong to the judicial character in the ordinary administration
of justice, and are far removed from the reach of municipal jurisprudence.?*

In short, those early authorities most familiar with the development
and purposes of the Constitution attested one basic truth: “The framers
intended that the impeachment language they employed should reflect the
grave misconduct that so injures or abuses our constitutional institutions
and form of government as to justify impeachment.”?®
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Historical Use of Impeachment Power
by the House of Representatives

If the text of the Constitution and the analysis of the Framers and early
constitutional commentators left any room for doubt that impeachable
offenses are not limited to prosecutable crimes, the record of impeachment
charges approved by the House of Representatives over the history of the
republic puts the question to rest.

Asthe House impeachment inquiry found when considering impeachment
of President Richard Nixon in 1974, and as the House Judiciary Committee
reiterated most recently in its December 2019 report examining the constitu-
tional grounds for impeaching President Donald Trump: “A strong majority
of the impeachments voted by the House since 1789 have included ‘one or
more allegations that did not charge a violation of criminal law.””2

The 1974 House impeachment report canvassed each of the 13 cases in
which the House had previously voted to impeach a civil officer since the
ratification of the Constitution. The report separately examined all charges
approved by the House in each of those cases, from the impeachment of
Senator William Blount in 1797, through the impeachments of Associate
Justice of the Supreme Court Samuel Chase in 1804, President Andrew
Johnson in 1868, and Secretary of War William W. Belknap in 1876, to the
impeachments of nine lower court judges approved by the House between
1803 and 1936.%

The 1974 report found a common thread in all the previous impeach-
ments: Each had “involved charges of misconduct incompatible with the
official position of the officeholder.”?® The House report grouped these
charges into three general categories: (1) exceeding the constitutional
bounds of the powers of the office in question in derogation of the powers
of another branch of the government, such as Congress; (2) behaving in a
manner grossly incompatible with the functions and purposes of the office;
and (3) employing the powers of the office for improper purposes or for
personal gain.*

The report highlighted numerous types of non-criminal conduct the
House had previously found sufficient to support impeachment. These
included, for example, in the case of President Andrew Johnson, exceed-
ing the powers of his office, failing to respect the prerogatives of Congress,
and making inflammatory speeches ridiculing Congress, and, with regard to
judicial impeachments, intoxication on the bench, vindictive use of power,
haranguing parties and counsel in an intemperate manner, and expressing
political bias in judgments.*®
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The 1974 report made the general observation that “the House appears to
have considered the individual offenses less significant than what they said
together about the conduct of the official in the performance of his duties,”®
and it concluded that “in keeping with the nature of the remedy” (removal
from office and disqualification from holding a future office), impeachment

“is intended to reach a broad variety of conduct by officers that is both serious
and incompatible with the duties of the office.”®* (Emphasis added.)

The 2019 House impeachment report added that the articles of impeachment
ultimately approved by the House Judiciary Committee against President Nixon

“encompassed many non-criminal acts,”®® and it pointed out that the Judiciary
Committee’simpeachment report concerning President Bill Clinton, too, stated
that “the actions of President Clinton do not have to rise to the level of violating the
federal statute regarding obstruction of justice in order to justify impeachment.”3*

Both the 1974 and the 2019 reports delve into the reasons why impeach-
able offenses cannot be confined to prosecutable crimes. First, criminal law
and impeachment serve very different purposes: personal punishment of
the offender in the case of the criminal law, versus protecting the office and
insulating the exercise of governmental power from personal misconductin
the case of impeachment.?® Article I, Section 3, of the Constitution confirms
this fundamental difference by limiting the consequences of conviction in
cases of impeachment and by making clear that an officer who has been
impeached and removed from office is nevertheless liable under law for
harms caused by his misconduct in office and remains subject to indictment,
trial, and punishment if that misconduct was criminal in nature.?¢

Second, whereas the criminal law prescribes general societal standards
of conduct and is concerned with applying those standards equally to all
persons in the society, impeachment is focused specifically on the func-
tions and duties of a particular civil office of the government and turns on
whether the officer’s conduct in holding that office has been compatible
with the proper performance of those functions and duties.*”

Third, while a criminal violation usually requires commission of a wrongful
act, impeachable conduct may involve non-action—the refusal or “serious
failure to discharge the affirmative duties” of the office in question.?® Thus,
the one Cabinet officer previously impeached by the House, William Belknap,
was charged, among other things, with using his office to pursue private gain
and thereby “criminally disregarding his duty as Secretary of War.”*

Fourth, ifimpeachable conduct were defined by the criminal law, the House
would face a significant conundrum each time it considered potential articles of
impeachment: Which version of criminal law should the House rely on? Would
it be the elements of traditional common law crimes as they were recognized
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by courts at the time of the Founding, when there were no criminal codes and
Congress’s power to establish crimes was seen as extremely limited? Or the
expansive criminal provisions of federal law as they exist in today’s U.S. Code?
Or state-law crimes? If state law, which states’ criminal codes should govern
in a particular case? It would be strange, indeed, if the House’s authority to
impeach officers of the federal government were determined by state law.*°

For all these reasons, as the House impeachment inquiry concluded in 1974:

To confine impeachable conduct to indictable offenses may well be to set a
standard so restrictive as not to reach conduct that might adversely affect the
system of government. Some of the most grievous offenses against our consti-
tutional form of government may not entail violations of the criminal law.#

Tying impeachment to criminal liability would severely impair the utility
and effectiveness of the House’s constitutional impeachment power.

Secretary Mayorkas’s “High Crimes and Misdemeanors”

As is abundantly clear from the discussion laid out above, the historical
meaning and uses of the impeachment power apply directly to the three cate-
gories of offenses committed by Homeland Security Secretary Mayorkas.**

First, impeachment is the proper response for any gross misconduct in
office that does serious harm to the political system or constitutional order.
That standard is satisfied when a civil officer of the government violates his
oath of office by failing to carry out the duties of his office or by acting in
contravention of those duties—certainly including circumstances in which
the officer, as Mayorkas has, suspends the laws he is charged with enforcing
in derogation of Congress’s constitutional role.

Second, the standard for impeachment is satisfied when the officer
abuses the powers of his office, including through reckless misconduct
that erodes U.S. sovereignty and threatens the lives and property of U.S.
citizens, as Mayorkas has done. This conduct is exactly the opposite of what
is expected and required of a responsible Secretary of Homeland Security.

Third, the standard is certainly met any time a senior officer of the fed-
eral government betrays the public trust by making false statements to
Congress and by deliberately withholding information from the public and
misleading the American people about the nature and effects of his actions,
as Mayorkas has repeatedly done.

Steven G. Bradbury is a Distinguished Fellow at The Heritage Foundation.
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